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Attorneys of Record 


The names and addresses of the attorneys of 
record in the within entitled cause are as follows: 

Beach & Simon and S. J. Bischoff, Attorneys for 
plaintiff and plaintiff in error, Board of Trade 
Building, Portland, Oregon. 

Cake & Cake and L. A. Liljeqvist, Attorneys for 
defendants and defendants in error, Yeon Build- 
ing, Portland, Oregon. 


Complaint 


Comes now the plaintiff above named and al- 
leges: 

I. 

That at all the times hereinafter mentioned the 
plaintiff, above named, was and still is a corpora- 
tion duly organized, existing and doing business 
under, and by virtue of the laws of the State of 
New York. 

II. 

That at all the times hereinafter mentioned the 
defendants above named were and still are co-part- 
ners doing business under the firm name and style 
of Munnell & Sherrill and are citizens of the State 
of Oregon. 

ITI. 

That on December 2, 1920, for valuable consid- 
eration, the defendants made, executed and deliv- 
ered to the piaintiff their certain promissory note 
in words and figures as follows: 
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“$2633.36. Portland, Ore., Dec. 2, 1920. 

“February 10th after date without grace we 
promise to pay to the order of Mohawk Rub- 
ber Co. of N. Y. at Portland, Oregon, Twenty- 
six Hundred Thirty-three and 36-100 Dollars in 
Gold Coin of the United States of America 
with interest thereon in like Gold Coin at the 
rate of 6 per cent per annum from date until 
paid, for value received. Interest payable at 
maturity and in case suit or action is institu- 
tuted to collect this note, or any portion there- 
of, promise to pay such additional sum as 
the Court may adjudge reasonable as attorney’s 
fees. 

No. Munnell & Sherrill, 

Due Feb. 10, 1921. By E. J. Munnell.” 


IV. 

That defendants have failed and refused to pay 
the whole or any part of the aforesaid note or any 
interest thereon although due demand therefor has 
been made and there is now due and owing thereon 
from defendants to plaintiff the sum of Twenty-six 
Hundred Thirty-three and 36-100 Dollars ($2633.36) 
with interest thereon at the rate of six (6) per cent 
per annum from December 2, 1920. 

V. 

That the plaintiff is now the owner and holder 

of the aforesaid note. 
VI. 
That the sum of Two Hundred Fifty ($250) 
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Dollars is a reasonable sum to be allowed as attor- 
ney’s fees for the prosecution of this action to 
enforce payment of the aforesaid note. 


For a SECOND cause of action, plaintiff alleges: 
VII. 

That at all the times hereinafter mentioned the 
plaintiff, above named, was and still is a corpora- 
tion duly organized, existing and doing business 
under and by virtue of the laws of the State of New 
York. 

VII. 

That at all the times hereinafter mentioned the 
defendants above named were and still are co-part- 
ners doing business under the firm name and style 
of Munnell & Sherrill, and are citizens of the State 
of Oregon. 

IX. 

That on December 2, 1920, for valuable consider- 
ation, the defendants made, executed and delivered 
to the plaintiff their certain promissory note in 
words and figures as follows: 

“$2633.36. Portland, Ore., Dec. 2, 1920. 

“April 10th after date without grace we 
promise to pay to the order of Mohawk Rubber 
Co. of N. Y. at Portland, Oregon, Twenty-six 
Hundred Thirty-three and 36-100 Dollars in 
Gold Coin of the United States of America, 
with interest thereon in like Gold Coin at the 
rate of 6 per cent per annum from date until 
paid, for value received, interest payable at 
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maturity, and in case suit or action is institu- 
tuted to collect this note, or any portion there- 
of, promise to pay such additional sum as 
the Court may adjudge reasonable as attor- 
ney’s fees in said suit or action. 
No. Munnell & Sherrill, 
Due Apr. 10, ’21. By E. J. Munnell. 
xe 

That defendants have failed and refused to pay 
the whole or any part of the aforesaid note or any 
interest thereon although due demand therefor has 
been made and there is now due and owing thereon 
from the defendants to plaintiff the sum of Twenty- 
six Hundred Thirty-three and 36-100 Dollars 
($2633.36) with interest thereon at the rate of six 
(6) per cent per annum from December 2, 1920. 

x 

That the plaintiff is now the owner and holder 
of the aforesaid note. 

Dail, 

That the sum of Two Hundred Fifty ($250.00) 
Dollars is a reasonable sum to be allowed as attor- 
ney’s fees for the prosecution of this action to en- 
force payment of the aforesaid note. 


For a THIRD cause of action, plaintiff alleges: 
XIII. 

That at all the times hereinafter mentioned the 
plaintiff was and still is a corporation duly organ- 
ized, existing and doing business under and by 
virtue of the laws of the State of New York. 


Edgar T. Munnell and Arthur J. Sherrill 5 


XIV. 

That at all the times hereinafter mentioned the 
defendants above named were and still are co-part- 
ners doing business under the firm name and style 
of Munnell & Sherrill and are citizens of the State 
of Oregon. 

XV. 

That on December 2, 1920, for valuable consider- 
ation, the defendants made, executed and delivered 
to the plaintiff their certain promissory note in 
words and figures as follows: 

“$2633.36. Portland, Ore., Dec. 2, 1920. 
May 10th after date without grace we 
promise to pay to the order of Mohawk Rub- 
ber Company of N. Y. at Portland, Oregon, 
Twenty-six Hundred Thirty-three and 36-100 
Dollars in Gold Coin of the United States of 
America, with interest thereon in like Gold 
Coin at the rate of 6 per cent per annum from 
date until paid, for value received, interest 
payable at maturity, and in case suit or action 
is instituted to collect this note or any portion 
thereof, we promise to pay such additional sum 
as the Court may adjudge reasonable as attor- 
ney’s fees in said suit or action. 

No. Munnell & Sherrill, 

Due May 10, ’21. By EK. J. Munnell.” 
XVI. 

That defendants have failed and refused to pay 
the whole or any part of the aforesaid note or any 
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interest thereon although due demand therefor has 

been made and there is now due and owing thereon 

from the defendants to plaintiff the sum of Twenty- 

six Hundred Thirty-three and 36-100 Dollars 

($2633.36) with interest thereon at the rate of six 

(6) per cent per annum from December 2, 1920. 
XVII. 

That the plaintiff is now the owner and holder 
of the aforesaid note. 

XVIII. 

That the sum of two Hundred Fifty ($250.00) 
Dollars is a reasonable sum to be allowed as attor- 
ney’s fees for the prosecution of this action to en- 
force payment of the aforesaid note. 

For a FOURTH cause of action plaintiff alleges: 

XIX. 

That at all the times hereinafter mentioned the 
plaintiff was and still is a corporation duly organ- 
ized, existing and doing business under and by 
virtue of the laws of the State of New York. 

XX. 

That at all the times hereinafter mentioned the 
defendants above named were and still are co-part- 
ners doing business under the firm name and style 
of Munnell & Sherrill and are citizens of the State 
of Oregon. 

XXI. 

That between November 8, 1920, and November 
9, 1921, the plaintiff sold and delivered to the de- 
fendants, at their special instance and request, 
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goods, wares and merchandise, consisting of auto- 
mobile tires and inner-tubes of the agreed price and 
value of Eleven Thousand Seven Hundred Thirty- 
nine and 75-100 ($11,739.75) Dollars. 

XAT 

That the defendants have failed and refused to 
pay the whole or any part of the aforesaid sum of 
Eleven Thousand Seven Hundred and Thirty-nine 
and 75-100 ($11,739.75) Dollars, although due de- 
mand therefor has been made, except that defend- 
ants have paid on account thereof the total sum of 
Five Thousand and Six and 74-100 ($5006.74) Dol- 
lars, leaving a balance due from the defendants to 
the plaintiff of the sum of Sixty-seven Hundred 
Thirty-three and 01-100 ($6733.01) Dollars with in- 
terest thereon at the rate of six (6) per cent per 
annum from November 9, 1921. 

WHEREFORE, plaintiff demands judgment 
against the defendants for the sum of Twenty-six 
Hundred Thirty-three and 36-100 ($2633.36) Dollars 
with interest thereon at the rate of six (6) per cent 
per annum from December 2, 1920, together with 
Two Hundred Fifty ($250.00) Dollars attorney’s 
fees on the First Cause of Action; the further sum 
of Twenty-six Hundred Thirty-three and 36-100 
($2633.86) Dollars with interest thereon at the rate 
of six (6) per cent per annum from December 2, 
1920, together with Two Hundred Fifty ($250.00) 
Dollars attorney’s fees on the Second Cause of 
Action; the further sum of Twenty-six Hundred 
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Thirty-three and 36-100 ($2633.36) Dollars with in- 
terest thereon at the rate of six (6) per cent per 
annum from December 2, 1920, together with Two 
Hundred Fifty ($250.00) Dollars attorney’s fees on 
the Third Cause of Action; and the further sum of 
Sixty-seven Hundred Thirty-three and 01-100 
($6733.01) Dollars with interest thereon at the rate 
of (6) per cent per annum from November 9, 
1921, on the Fourth Cause of Action, together with 
the costs and disbursements of the plaintiff incurred 
herein. 

BEACH & SIMON, and 

S. J. BISCHOFF, 

Attorneys for Plaintiff. 


STATE OF OREGON, 

County of Multnomah, - ss. 

I, N. D. Simon, being first duly sworn, say: That 
I am one of the plaintiff’s attorneys in the above 
entitled action and that the foregoing complaint is 
true as I verily believe. The reason this verifica- 
tion is made by deponent is that no officer of the 
plaintiff corporation is now within the State of 


Oregon. 
N. D. SIMON. 


Subscribed and sworn to before me this 10th 
day of May, 1922. 
(Seal) S. J. BISCHOFF, 
Notary Public for Oregon. 


My commission expires March 30, 1923. 
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U.S. DISTRICT COURT, DISTRICT OF OREGON 

Filed May 12, 1922. 

G. H. MARSH, Clerk. 
Answer 

Comes now the defendants Edgar J. Munnell 
and Arthur J. Sherrill, and for answer to the com- 
plaint of plaintiff filed herein, admit, deny and 
allege as follows: 

I. 

Deny each and every allegation contained in said 
complaint saving and excepting as the same may 
hereinafter be specifically admitted, qualified or 
denied. 

II. 

Answering paragraph I of said complaint, these 
defendants allege that they have not sufficient in- 
formation upon which to form a belief as to the 
truth of the matters herein set out and therefore 
deny the same. 

IIL. 

These defendants admit paragraphs II and III of 
said complaint. 

IV. 

Answering paragraph IV of said complaint, 
these defendants deny that they have refused to 
pay the whole or any part of said note, or any in- 
terest thereon; deny that demand has been made 
therefor, and deny that there is due and owing on 
said note the sum of $2633.36, or that there is due 
any sum upon said note. 
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V. 

Answering paragraph V of the complaint these 
defendants allege that they have not sufficient in- 
formation upon which to form a belief as to the 
truth of the maters therein set out and therefore 
deny the same. 

var 

Answering paragraph VI of said complaint, 
these defendants deny that the sum of. $250.00 or 
any other sum is a reasonable sum to be allowed as 
attorney’s fees. 

Answering the second cause of action contained 
in said complaint, these defendants deny each and 
every allegation contained in said second cause of 
action saving and excepting as the same may here- 
after be specifically admitted, qualified or denied. 

iL 

Answering paragraph VII of said complaint, 
these defendants allege that they have not suff- 
cient information upon which to form a belief as 
to the truth of the matters therein set out and 
therefore deny the same. 

II. 
These defendants admit paragraphs VIII and IX 
IX of said complaint. 
ITI. 

These defendants admit paragraphs VIII and 
said second cause of action deny that they have 
failed and refused to pay the whole or any part of 
said note, or any interest thereon; deny that de- 
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mand has been made therefor, and deny that there 
is now due and owing from the defendants to the 
plaintiff the sum of $2633.36, or any other sum 
upon said note. 

IV. 

Answering paragraph XI of said second cause 
of action, these defendants allege that they have 
not sufficient information to form a belief as to the 
truth of the matters therein set out and therefore 
deny the same. 

V. 

Answering paragraph XII of the second cause 
of action, these defendants deny that the sum of 
$250.00 or any other sum is a reasonable sum to be 
allowed as attorney’s fees. 


Answering the third cause of action contained 
in plaintiff's complaint, these defendants deny each 
and every allegation contained therein saving and 
excepting as the same may hereafter be specifically 
admitted, qualified or denied. 

I. 


Answering paragraph XIII of the third cause of 
action, these defendants allege that they have not 
sufficient information upon which to form a belief 
as to the truth of the matters and things therein set 
forth, and therefore deny the same. 

He 

These defendants admit paragraphs XIV and 

XV of said third cause of action. 
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III. 

Answering paragraph XIV of the third cause of 
action, these defendants deny that they have failed 
and refused to pay the whole or any part of said 
note or any interest thereon; deny that demand has 
been made therefor, and deny that there is now due 
and owing thereon from the defendants to plaintiff 
the sum of $2633.36, or any other sum. 

Ie 

Answering paragraph XVII of said third cause 
of action in said complaint, these defendants allege 
that they have not sufficient information upon 
which to form a belief as to the truth of the mat- 
ters therein set out, and therefore deny the same. 

We 

Answering paragraph XVIII of said third cause 
of action, these defendants deny that the sum of 
$250.00 or any other sum is a reasonable sum to be 
allowed as attorney’s fees. 


Answering the fourth cause of action of plaintiff 
herein, these defendants deny each and every alle- 
gation contained herein, saving and excepting as 
the same may be hereafter specifically admitted, 
qualified or denied. 

I. 

Answering paragraph XIX thereof, these de- 
fendants allege that they have not sufficient infor- 
mation upon which to form a belief, as to the truth 
of the matters therein set out, and therefore deny 
the same. 
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ie 

These defendants admit paragraphs XX and 

XXI of said fourth cause of action. 
ITI. 

Answering paragraph XXII of the said fourth 
cause of action, these defendants deny that they 
have failed or refused to pay the whole or any part 
of said sum of $11,739.75; deny that demand has 
been made therefor; deny that there is a balance 
of $5006.74 due or owing from the defendants to 
plaintiff upon said cause of action, but allege the 
fact to be that the balance due upon said goods, 
wares and merchandise bought as aforesaid was 
and is the sum of $387.40, which sum was prior to 
the commencement of this action tendered to plain- 
tiff herein and acceptance thereof refused, and 
these defendants herewith tender and bring unto 
the Clerk of this Court the said sum of $387.40 in 
full payment of said claim. 


For a further and separate answer to the first 
cause of action of said complaint, these defendants 
allege as follows: 

li, 

That the plaintiff herein, Mohawk Rubber Com- 
pany of New York, Ine., is engaged in the manu- 
facture and sale of automobile tires and tubes, and 
on or about March in the year 1919 entered into an 
agreement with the defendants wherein and 
whereby the said defendants were made the exclu- 
sive agents for certain territory including the State 
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of Oregon to sell the tires of the plaintiff to dealers 
within said territory. 
Te 

That thereafter and at various and sundry times 
these defendants ordered and received from the 
plaintiff Mohawk tires and tubes, and were charged 
therefor, and these defendants made payments on 
said account. 

III. 

That it was agreed between the plaintiff and 
defendants that defendants could return Mohawk 
tires and tubes to the plaintiff and receive credit 
on their account therefor, and these defendants did 
at various times return Mohawk tires to plaintiff 
and did receive credit therefor. 

IV. 

That in November, 1920, these defendants had a 
large stock of Mohawk tires and tubes on hand 
occasioned by the return to these defendants of 
tires and tubes from their dealers, and at the same 
time owed to the plaintiff a large sum of money on 
account for said tires and tubes purchased from 
the plaintiff by the defendants. 

y. 

That on or about the day of November, 
1920, a settlement of the account of plaintiff with 
the defendants was made by the parties thereto, 
and it was agreed between the plaintiff and defend- 
ants that instead of shipping tires back to the 
Mohawk Rubber Company at San Francisco, said 
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defendants should keep all of said tires on hand 
under a regular spring dating agreement wherein 
and whereby they were to pay for said tires during 
certain months of the spring of 1921, to-wit, the 
OU a , and the 
said Mohawk Rubber Company did accept and re- 
ceive in full settlement of the old account of these 
defendants their certain five promissary notes, two 
of which have been paid and the remaining three 
are the same notes set out in plaintiff’s first, second 
and third causes of action, it being understood be- 
tween the parties plaintiff and defendant that a 
new agreement and arrangement was being entered 
into. 
Vi. 

That as a part of said agreement, plaintiff 
agreed to give unlimited protection to defendants 
for a decline in price of Mohawk tires, and the said 
defendant refused to accept said tires on any other 
arrangement, it being the intention of the parties 
that in case the Mohawk Rubber Company an- 
nounced a decline in the price of its tires it was 
to allow as a credit on the account of these defend- 
ants the amount of such decline on the total of 
Mohawk tires and tubes in the stock of these de- 
fendants at the time of the decline. 

Vil. 

That in September, 1921, the plaintiff entered 
into negotiations with the American Tire & Rubber 
Company to handle its line of tires in the District 
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of Oregon, although the defendants herein had the 
exclusive agency of said district. 
Avenne 

That these defendants consented to such change 
of agency by the plaintiff provided Mohawk tires 
held in stock by the said defendants would be 
turned over to this plaintiff or its agent, and these 
defendants be credited with the amount repre- 
sented by these tires so turned over. 

ae ».6 

That the said plaintiff by and through its duly 
authorized agent consented to such arrangement, 
and these defendants did deliver to the American 
Tire & Rubber Company with the consent and at 
the request of the Mohawk Rubber Company a 
large quantity of the tires then held in stock by 
them which were of the agreed value of $9814.20. 

cc 

That on the 15th day of November, 1921, the 
said Mohawk Rubber Company notified these de- 
fendants of a decline in price of tires and these 
defendants have charged the said Mohawk Rubber 
Company with the sum of $249.44 which represents 
the amount of the decline of all tires held by them 
in stock at such time. 

XI. 

That the said sum of $9814.20 referred to in 
paragraph IX hereof and the said sum of $249.44 
referred to in paragraph X hereof, making a total 
of $10,053.64, were to be credited on the sums of 
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money represented by the note in this cause of 
action, and in the second and fourth causes of 
action set out in the complaint of plaintiff on file 
herein, and is a full and complete payment and dis- 
charge of the note referred to in plaintiff’s first 
cause of action. 


For a further and separate answer to the second 
cause of action of said complaint, these defendants 
allege as follows: 

I, 

That the plaintiff herein, Mohawk Rubber Com- 
pany of New York, Inc., is engaged in the manu- 
facture and sale of automobile tires and tubes, and 
on or about March in the year 1919 entered into an 
agreement with the defendants wherein and where- 
by the said defendants were made the exclusive 
agents for certain territory including the State of 
Oregon to sell the tires of the plaintiff to dealers 
within said territory. 

ie 

That thereafter and at various and sundry times 
these defendants ordered and received from the 
plaintiff Mohawk tires and tubes, and were charged 
therefor and these defendants made payments on 
said account. 

ITI. 

That it was agreed between the plaintiff and de- 
fendants that defendants could return Mohawk tires 
and tubes to the plaintiff and receive credit on their 
account therefor, and these defendants did at var- 
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lous times return Mohawk tires to plaintiff and did 
receive credit therefor. 


IV. 
That in November, 1920, these: defendants had a 


large stock of Mohawk tires and tubes on hand oc- 
casioned by the return to these defendants of tires 
and tubes from their dealers, and at the same time 
owed to the plaintiff a large sum of money on 
account for said tires and tubes purchased from the 
plaintiff by the defendants. 


V. 
That on or about the day of November, 


1920, a settlement of the account of plaintiff with 
the defendants was made by the parties thereto, 
and it was agreed between the plaintiff and de- 
fendants that instead of shipping tires back to the 
Mohawk Rubber Company at San Francisco said 
defendants should keep all of said tires on hand 
under a regular spring dating agreement wherein 
and whereby they were to pay for said tires during 
certain months of the spring, to-wit, the months of 
2c CY eee ee , and the said 
Mohawk Rubber Company did accept and receive 
in full settlement of the old account of these de- 
fendants their certain five promissory notes, two of 
which have been paid and the remaining three are 
the same notes set out in plaintiff’s first, second 
and third causes of action, it being understood be- 
tween the parties plaintiff and defendant that a 
new agreement and arrangement was being entered 
into. 
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Vin 

That as a part of said agreement plaintiff agreed 
to give unlimited protection to defendants for a de- 
cline in price of Mohawk tires, and the said de- 
fendants refused tc accept said tires on any other 
arrangement, it being the intention of the parties 
that in case the Mohawk Rubber Company an- 
nounced a decline in the price of its tires, it was 
to allow as a credit on the account of these defend- 
ants the amount of such decline on the total of 
Mohawk tires and tubes in the stock of these de- 
fendants at the time of the decline. 

VIL. 

That on September, 1921, the plaintiff entered 
into negotiations with the American Tire & Rubber 
Company to handle its line of tires in the District 
of Oregon, although the defendants herein had the 
exclusive agency for said district. 

VIII. 

That these defendants consented to such change 
of agency by the plaintiff provided Mohawk tires 
held in stock by the said defendants would be turned 
over to this plaintiff or its agent, and these defend- 
ants be credited with the amount represented by 
these tires so turned over. 

IX. 

That the said plaintiff by and through its duly 
authorized agent consented to such arrangement, 
and these defendants did deliver to the American 
Tire & Rubber Company with the consent and at 
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the request of the Mohawk Rubber Company a 

large quantity of the tires then held in stock by 

them which were of the agreed value of $9814.20. 
X. 

That on the 15th day of November, 1921, the 
said Mohawk Rubber Company notified these de- 
fendants of a decline in price of tires and these de- 
fendants have charged the said Mohawk Rubber 
Company with the sum of $249.44, which repre- 
sents the amount of the decline of all tires held by 
them in stock at such time. 

XI. 

That the said sum of $9814.20 referred to in 
paragraph IX hereof and the said sum of $249.44 
referred to in paragraph X hereof, making a total 
of $10,053.64, were to be credited on the sums of 
money represented by the note in this cause of 
action, and in the second and fourth causes of 
action set out in the complaint of plaintiff on file 
herein, and is a full and complete payment and 
discharge of the note referred to in plaintiff’s sec- 
ond cause of action. 


For a further and separate answer to the third 
cause of action of said complaint, these defendants 
allege as follows: 

I. 

That the plaintiff herein, Mohawk Rubber Com- 
pany of New York, Inc., is engaged in the manu- 
facture and sale of automobile tires and tubes and 
on or about March in the year 1919 entered into 
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an agreement with the defendants wherein and 
whereby the said defendants were made the exclu- 
sive agents for certain territory including the State 
of Oregon to sell the tires of the plaintiff to dealers 
within said territory. 

II. 

That thereafter and at various and sundry times 
these defendants ordered and received from the 
plaintiff Mohawk tires and tubes, and were charges 
therefor and these defendants made payments on 
said account. 

ITI. 

That it was agreed between the plaintiff and 
defendants that defendants could return Mohawk 
tires and tubes to the plaintiff and receive credit on 
their account therefor, and these defendants did at 
various times return Mohawk tires to plaintiff and 
did receive credit therefor. 

ye 

That in November, 1920, these defendants had a 
large stock of Mohawk tires and tubes on hand oc- 
casioned by the return to these defendants of tires 
and tubes from their dealers, and at the same 
time owed to the plaintiff a large sum of money on 
account for said tires and tubes purchased from the 
plaintiff by the defendants. 

V. 

That on or about the day of November, 
1920, a settlement of the account of plaintiff with 
the defendants was made by the parties thereto, 
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and it was agreed between the plaintiff and defend- 
ants that instead of shipping tires back to the 
Mohawk Rubber Company at San Francisco, said 
defendants should keep all of said tires on hand 
under a regular spring dating agreement wherein 
and whereby they were to pay for said tires during 
certain months of the spring of 1921, to-wit, the 
MONON CS* OF ui ices. ee eT Ne .., and 
the said Mohawk Rubber Company did accept and 
receive in full settlement of the old account of these 
defendants their certain five promissory notes, two 
of which has been paid and the remaining three are 
the same notes set out in plaintiff’s first, second and 
third causes of action, it being understood between 
the parties plaintiff and defendant that a new 
agreement and arrangement was being entered into. 
VI. 

That as a part of said agreement plaintiff agreed 
to give unlimited protection to defendants for a de- 
cline in price of Mohawk tires, and the said defend- 
ants refused to accept said tires on any other ar- 
rangement, it being the intention of the parties that 
in case the Mohawk Rubber Company announced a 
decline in price of its tires it was to allow as a credit 
on the account of these defendants the amount of 
such decline on the total of Mohawk tires and 
tubes in the stock of these defendants at the time 
of the decline. 

VIL. 
That on or about the 12th day of May, 1921, the 
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Mohawk Rubber Company gave notice to these re- 
fendants of a decline in the price of Mohawk tires 
and tubes to the extent of twenty (20) per cent, and 
under and by virtue of the agreement between 
plaintiff and defendants referred to in paragraph 
VI hereof, these defendants were entitled to a credit 
of twenty (20) per cent on all tires and tubes then 
held in stock by these defendants, and these defend- 
ants did take an inventory of all Mohawk tires and 
tubes which they have in stock and forwarded such 
inventory to the Mohawk Rubber Company with 
the request that they be given a credit for all such 
tires in accordance with the terms of the agreement 
heretofore referred to. 


WADDE 


That thereafter the said Mohawk Rubber Com- 
pany agreed to allow to these defendants, and these 
defendants agreed to accept a credit for such de- 
cline referred to in paragraph VII hereof to the 
amount of $2633.36, and said Mohawk Rubber Com- 
pany and these defendants agreed that such amount 
should be credited up on the note referred to in 
plaintiff’s third cause of action, and agreed that 
said note should be deemed and treated as fully 
paid, satisfied and discharged, and no longer an 
obligation of these defendants. 


For a further and separate answer to the fourth 
cause of action of said complaint, these defendants 
allege as follows: 
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i, 

That the plaintiff herein, Mohawk Rubber Com- 
pany of New York, Inc., is engaged in the manu- 
facture and sale of automobile tires and tubes, and 
on or about March in the year 1919 entered into an 
agreement with the defendants wherein and where- 
by the said defendants were made the exclusive 
agnts for certain territory including the State of 
Oregon to sell the tires of the plaintiff to dealers 
within said territory. 

IL. 

That thereafter and at various and sundry times 
these defendants ordered and received from the 
plaintiff Mohawk tires and tubes and were charged 
therefor and these defendants made payments on 
said account. 

III. 


That it was agreed between the plaintiff and de- 
fendants that defendants could return Mohawk tires 
and tubes to the plaintiff and receive credit on their 
account therefor, and these defendants did at var- 
ious times return Mohawk tires to plaintiff and did 
receive credit therefor. 

IV. 

That in November, 1920, these defendants had a 
large stock of Mohawk tires and tubes on hand 
occasioned by the return to these defendants of 
tires and tubes from their dealers, and at the same 
time owed to the plaintiff a large sum of money 
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on account for said tires and tubes purchased from 
the plaintiff by the defendants. 
V. 

That on or about the day of November, 
1920, a settlement of the account of plaintiff with 
the defendants was made by the parties thereto, and 
it was agreed between the plaintiff and defendants 
that instead of shipping tires back to the Mohawk 
Rubber Company at San Francisco, said defendants 
should keep all of said tires on hand under a regular 
spring dating agrement wherein and whereby they 
were to pay for said tires during certain months of 
the spring of 1921, to-wit, the months of.................... 
ese coche cedencenets , and the said Mohawk 
Ruber Company did accept and receive in full set- 
tlement of the old account of these defendants their 
certain five promissory notes, two of which have 
been paid and the remaining three are the same 
notes set out in plaintiff’s first, second and third 
eauses of action, it being understood between the 
parties plaintiff and defendant that a new agree- 
ment and arrangement was being entered into. 

VI. 

That as a part of said agreement plaintiff agreed 
to give unlimited protection to defendants for a de- 
cline in price of Mohawk tires, and the said defend- 
ants refused to accept said tires on any other ar- 
rangement, it being the intention of the parties that 
in case the Mohawk Rubber Company announced a 
decline in the price of its tires it was to allow asa 
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credit on the account of these defendants the 
amount of such decline on the total of Mohawk tires 
and tubes in the stock of these defendants at the 
times of the decline. 

VII. 

That in September, 1921, the plaintiff entered 
into negotiations with the American Tire & Rub- 
ber Company to handle its line of tires in the Dis- 
trict of Oregon, although the defendants herein 
had the exclusive agency for said district. 

VIII. 

That these defendants consented to such change 
of agency by the plaintiff provided all Mohawk 
tires held in stock by the said defendants would be 
turned over to the plaintiff or its agent, and these 
defendants be credited with the amount represented 
by these tires so turned over. 

IX. 

That the said plaintiff by and through its duly 
authorized agent consented to such arrangement, 
and these defendants did deliver to the American 
Tire & Rubber Company with the consent and at 
the request of the Mohawk Rubber Company a large 
quantity of the tires then held in stock by them 
which were of the agreed value of $9814.20. 

xe 

That on the 15th day of November, 1921, the said 
Mohawk Rubber Company notified these defendants 
of a decline in price of tires and these defendants 
have charged the said Mohawk Rubber Company 
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with the sum of $249.44, which represents the 
amount of the decline of all tires held by them in 
stock at such time. 


XI. 


That the said sum of $9814.20 referred to in 
paragraph IX hereof and the said sum of $249.44 
referred to in paragraph X hereof, making a total 
of $10,053.64 were to be credited on the notes re- 
ferred to in the first and second causes of action 
and on the open account referred to in the fourth 
cause of action of plaintiff herein, and after credit- 
ing the same to the sums mentioned in the first, 
second and fourth causes of action, there is a bal- 
ance due and owing to the plaintiff from the de- 
fendants of $387.40, which said sum the defendants 
before the commencement of this suit offered and 
tendered to the plaintiff in full payment of its claim, 
and which said sum of $387.40 these defendants now 
bring into this Court in full settlement of all claims 
and demands as set out in the four causes of action 
of plaintiff herein. 

WHEREFORE, these defendants having fully 
answered the complaint of plaintiff herein ask this 
Honorable Court for an order dismissing this com- 
plaint, and for a judgment for its costs and dis- 
bursements herein. 

CAKE & CAKE, 
L. J. LILJEQVIST, 
Attorneys for Defendants. 
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STATE OF OREGON, 

County of Multnomah, - ss. 

I, Arthur J. Sherrill, being first duly sworn, de- 
pose and say that I am one of the defendants in the 
above entitled cause; that I have read the foregoing 
answer, know the contents thereof and the same is 
true as I verily believe. 

ARTHUR J. SHERRILL. 


Subscribed and sworn to before me this 9th day 
of June, 1922. 
(Seal) RALPH H. CAKE, 
Notary Public for Oregon. 
My commission expires August 23, 1924. 


Service by copy admitted this 10th day of June, 
1922. 
S. J. BISCHOFF, 
M. B. 
Attorneys for Plaintiff. 
U.S. DISTRICT COURT, DISTRICT OF OREGON 


Filed June 10, 1922. 
G. H. MARSH, Clerk. 


Reply 

Comes now the plaintiff above named and for its 

reply to the further and separate answer, and 
I. 

Admits that the plaintiff was engaged in the 
manufacture and sale of automobile tires and tubes 
and except as herein specifically admitted, denies 
each and every of the allegations set forth in the 
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paragraph numbered I of the further and separate 
answer to the first cause of action. 
II. 

Admits that plaintiff sold and delivered tires to 
defendants; that defendants paid for part of the 
tires sold and delivered and except as herein spe- 
cifically admitted, denies each and every of the 
allegations set forth in the paragraph numbered II 
in the further and separate answer to the first cause 
of action. 

ITI. 

Denies each and every of the allegations set 
forth in the paragraph numbered III of the further 
and separate answer to the first cause of action. 

IV. 

Admits that defendants had a large stock of 
tires and tubes on hand and that they owed plain- 
tiff a large sum of money for tires and tubes pur- 
chased by defendants from plaintiffs, and except as 
herein specifically admitted, denies that it has any 
knowledge or information as to any of the allega- 
tions set forth in the paragraph numbered IV of the 
further and separate answer, sufficient to form a 
belief thereon. 

V. 

Admits that on December 2nd, 1920, defendants 
made, executed and delivered to the plaintiff their 
five promissory notes, two of which notes have 
heretofore been paid and three notes being the 
notes described in the complaint, and except as 
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herein specifically admitted, denies each and every 

of the allegations set forth in the paragraphs of the 

further’ and separate answer to the first cause of 

action numbered V and VI and the whole thereof. 
VI. 

Admits that in September, 1921, plaintiff sold 
tires to the American Tire & Rubber Company, and 
except as herein specifically admitted, denies each 
and every of the allegations set forth in the para- 
graphs numbered VII, VIII, IX, X and XI of the 
further and separate answer to the first cause of 
action and the whole thereof. 

VII. 

Admits that the plaintiff was engaged in the 
manufacture and sale of automobile tires and tubes 
and except as herein specificaly admitted, denies 
each and every of the allegations set forth in the 
paragraph numbered I of the further and separate 
answer to the second cause of action. 

VIII. 

Admits that plaintiff sold and delivered tires to 
defendants; that defendants paid for part of the 
tires sold and delivered and except as herein specifi- 
cally admitted, denies each and every of the allega- 
tions set forth in the paragraph numbered II in the 
further and separate answer to the second cause of 
action. 

IX. 

Denies each and every of the allegations set 

forth in the paragraph numbered III of the further 
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and separate answer to the second cause of action. 
xe 


Admits that defendants had a large stock of 
tires and tubes on hand and that they owed plaintiff 
a large sum of money for tires and tubes purchased 
oy defendants from plaintiffs, and except as herein 
specificaly admitted, denies that it has any knowl- 
edge or information as to any of the allegations 
set forth in the paragraph numbered IV of the 
further and separate answer, sufficient to form a 
belief thereof. 


XI. 


Admits that on December 2nd, 1920, defendants 
made, executed and delivered to the plaintiff their 
five promissory notes, two of which notes have 
heretofore been paid and three notes being the notes 
described in the complaint, and except as herein 
specifically admitted, denies each and every of the 
allegations set forth in the paragraphs of the fur- 
ther and separate answer to the second cause of 
action numbered V and VI and the whole thereof. 


XII. 


Admits that in September, 1921, plaintiff sold 


tires to the American Tire & Rubber Company, and 
except as herein specifically admitted, denies each 


and every of the allegations set forth in the para- 
graphs numbered VII, VIII, IX, X and XI of the 
further and separate answer to the second cause of 
action and the whole thereof. 
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XIII. 

Admits that the plaintiff was engaged in the 
manufacture and sale of automobile tires and tubes 
and except as herein specifically admitted, denies 
each and every of the allegations set forth in the 
paragraph numbered I of the further and separate 
answer to the third cause of action. 


XIV. 

Admits that plaintiff sold and delivered tires to 
defendants; that defendants paid for part of the 
tires sold and delivered and except as herein spe- 
cifically admitted, denies each and every of the alle- 
gations set forth in the paragraph numbered II in 
the further and separate answer to the third cause 
of action. 

XV. 

Denies each and every of the allegations set 
forth in the paragraph numbered III of the further 
and separate answer to the third cause of action. 

XVI. 

Admits that defendants had a large stock of tires 
and tubes on hand and that they owed plaintiff a 
large sum of money for tires and tubes purchased 
by defendants from plaintiffs, and except as herein 
specifically admitted, denies that it has any knowl- 
edge or information as to any of the allegations set 
forth in the paragraph numbered IV of the further 
and separate answer, sufficient to form a belief 
thereof. 
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XVII. 

Admits that on December 2nd, 1920, defendants 
made, executed and delivered to the plaintiff their 
five promissory notes, two or which notes have here- 
tofore been paid and three notes being the notes 
described in the complaint, and except as herein 
specifically admitted, denies each and every of the 
allegations set forth in the paragraphs of the fur- 
ther and separate answer to the third cause of 
action numbered V and VI and the whole thereof. 

XVIII. 

Denies each and every of the allegations set 
forth in the paragraphs numbered VII and VIII of 
the further and separate answer to the third cause 
of action. 

XIX. 

Admits that the plaintiff was engaged in the 
manufacture and sale of automobile tires and tubes 
and except as herein specifically admitted, denies 
each and every of the allegations set forth in the 
paragraph numbered I of the further and separate 
answer to the fourth cause of action. 

XX. 

Admits that plaintiff sold and delivered tires to 
defendants; that defandants paid for part of the 
tires sold and delivered and except as herein spe- 
cifically admitted, denies each and every of the alle- 
gations set forth in the paragraph numbered II in 
the further and separate answer to the fourth cause 
of action. 
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XXI. 

Denies each and every of the allegations set 
forth in the paragraph numbered III of the further 
and separate answer to the fourth cause of action. 

XXII. 


Admits that defendants had a large stock of 
tires and tubes on hand and that they owed plain- 
tiff a large sum of money for tires and tubes pur- 
chased by defendants from plaintiffs, and except as 
herein specifically admitted, denies that it has any 
knowledge or information as to any of the allega- 
tions set forth in the paragraph numbered IV of the 
further and separate answer, sufficient to form a 
belief thereof. 


XXIII. 


Admits that on December 2nd, 1920, defendants 
made, executed and delivered to the plaintiff their 
five promissory notes, two of which notes have here- 
tofore been paid and three notes being the notes 
described in the complaint, and except as herein spe- 
cifically admitted, denies each and every of the alle- 
gations set forth in the paragraphs of the further 
and separate answer to the fourth cause of action 
numbered V and VI and the whole thereof. 


XXIV. 


Admits that in September, 1921, plaintiff sold 
tires to the American Tire & Rubber Company, and 
except as herein specifically admitted, denies each 
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and every of the allegations set forth in the para- 
graphs numbered VII, VIII, IX, X and XI of the 
further and separate answer to the fourth cause of 
action and the whole thereof. 
WHEREFORE, plaintiff demands judgment as 

prayed for in the complaint. 

BEACH & SIMON, 

S. J. BISCHOFF, 

G. 
Attorneys for Plaintiff. 


STATE OF OREGON, 
County of Multnomah, - ss. 
I, N. D. Simon, being first duly sworn, say: That 
I am one of the attorneys for the plaintiff in the 
above entitled action and that the foregoing reply 
is true as I verily believe, that the reason this veri- 
fication is made by deponent is that there is no 
officer, agent or director of the plaintiff company 
now in the State of Oregon. 
N. D. SIMON. 
Subscribed and sworn to before me this 25th 
day of July, 1922. 
(Seal) S. J. BISCHOFF, 
Notary Public for Oregon. 
My commission expires March 30, 1923. 


STATE OF OREGON, 
County of Multnomah, - ss. 


Due and timely service of the within reply and 
the receipt of a duly certified copy thereof, all at 
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the City of Portland in said County and State, is 
hereby admitted. July 26th, 1922. 
CAKE & CAKE, 
L. A. LILJEQVIST, 
Attorneys for Defendants. 
U.S. DISTRICT COURT, DISTRICT OF OREGON 
Filed July 26, 1922. 
G. H. MARSH, Clerk. 
Affidavit of Service of Bill of Exceptions 
United States of America, 
State of Oregon, 
County of Multnomah, - ss. 

I, Gladys L. Farley, being duly sworn on oath, 
depose and say that on August 15, 1923, I person- 
ally served the annexed Bill of Exceptions on the 
defendants above named by delivering to and leav- 
ing with an adult person in charge of the offices of 
Cake & Cake, attorneys for defendants, at their 
offices in the Yeon Building, City of Portland, State 
of Oregon, a true copy thereof duly certified as such 
by S. J. Bischoff, attorney for plaintiff. 

GLADYS L. FARLEY. 

Subseribed and sworn to before me this 15th 
day of August, 1923. 

(Seal) S. J. BISCHOFF, 

Notary for State of Oregon. 

My commission expires March 380, 1928. 

U. S. DISTRICT COURT, DISTRICT OF OREGON 

Filed August 21, 1923. 

G. H. MARSH, Clerk. 
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Bill of Exceptions 
BE IT REMEMBERED that on the 15th day of 


June, 1923, at a stated term of said court before 
Honorable Robert S. Bean, District Judge, and a 
jury duly impanelled and sworn, the issues joined 
in the above entitled cause between said parties 
came on to be tried before said judge and jury. 
The plaintiff appearing herein by S. J. Bischoff and 
Beach & Simon, its attorneys, and the defendants 
appearing herein by Cake & Cake and L. A. Lilje- 
qvist, their attorneys. 8. J. Bischoff thereupon 
made the opening statement of the case on behalf 
of the plaintiff and L. A. Liljeqvist thereupon made 
an opening statement to the jury on behalf of the 
defendants, and during the said opening statement 
of the case to the jury by said L. A. Liljeqvist, he 
stated to the jury in substance and in effect that 
the defendants would establish that the plaintiff 
delivered to the defendants tires that were of de- 
fective and inferior material and unsalable; that 
the defendants had resold some of the tires and 
tubes to their customers and the said customers 
returned the said merchandise because of the defec- 
tive and inferior condition and refused to pay de- 
fendants therefore, and that as a result thereof, the 
defendants suffered loss of a great deal of trade 
and loss of profits from the said sales and that this 
condition caused defendants considerable financial 
embarrassment and difficulty. 

Whereupon S. J. Bischoff, attorney for plaintiff, 
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objected to said statement of counsel to the jury on 
the ground that the pleadings did not present any 
issue as to the character of the merchandise sold 
and delivered by plaintiff to defendants, and that 
any evidence tendered in support of those state- 
ments would be immaterial. The court thereupon 
stated “Let him state his case.” Plaintiff thereupon 
saved an exception to said statement and ruling. 

After the opening statements to sustain the 
issues presented by the pleadings on their respec- 
tive parties offered the testimony of the following 
witnesses, to-wit: 

BEN C. DEY, a witness called on behalf of the 
plaintiff, testified as follows, after being duly 
sworn: 

Direct Examination. 
Questions by Mr. Bischoff: 

You are an attorney at law here, practicing in 
the District Court of the United States for the 
District of Oregon? 

A. I am. 

Q. How long have you been admitted to the Bar, 
Mr. Dey? 

A. Seventeen years, I think. 

Q. And practiced in this city, and in the State 
Courts of the State of Oregon during all of that 
time? 

A. I have, yes. 

Q. Will you state please what would be the rea- 
sonable fee to be allowed as attorney’s fee for the 
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prosecution of an action to recover on three prom- 
issory notes, each for the sum of $2633.33, the notes 
providing for the payment of such sum as to the 
court seems reasonable for such attorney’s fee. 

A. Have you taken any depositions? 

Q. The deposition of one witness has been taken, 
and defenses are interposed against these notes of 
payment and discharge. The case will probably 
take from a day and a half to two days to try. 

A. How much are you asking for? How much 
involved? 

Q. The three notes total about eighty-one or 
eighty-two hundred dollars without interest. 

A. Five hundred dollars I would say is a fair 
fee. 


Cross Exemination. 
Questions by Mr. Liljeqvist: 

That is if the notes haven’t been paid? 

A. If the plaintiff recovered in a trial that takes 
from one to two days jury trial, where there has 
been certain preliminary work, such as taking de- 
positions, ete. 

Q. Your answer is based upon the total amount 
of work performed or upon the total amount in- 
volved in the notes? 

A. Well, my judgment in that is based not so 
much upon the amount involved. I think whether 


five thousand or ten thousand dollars isn’t the im- 
portant thing, but a jury trial that runs into two 
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(Testimony of Ben C. Dey.) 

days in the federal court, with the usual prelimi- 
naries that go with any action, such as the prepara- 
tion of pleadings, and arguing motions and de- 
murrers, if any, and taking depositions, I don’t care 
whether five thousand or ten thousand dollars in- 
volved, five hundred dollars would be as much as 
an ordinary attorney would charge a client, and 
that is the basis the fee ought to go on. 

Q. Anyway your answer is based upon a mini- 
mum amount of five thousand odd dollars up to any 
sum to say ten thousand dollars, do I gather? 

A. Yes, I think that is right. 

Witness excused. 

MORRIS E. MASON, a witness examined on be- 
half of the plaintiff whose testimony was taken by 
deposition, testified as follows: 

Q.1: State your full name, address and occupa- 
tion. 

A.1: My name is Morris E. Mason. My address 
is 194 Highland Avenue, Akron, Ohio. I am Vice- 
President and Sales Manager of The Mohawk Rub- 
ber Company, Akron, Ohio. 

Q.2: What connection, if any, have you with 
The Mohawk Rubber Company of New York, the 
plaintiff in the above entitled action? 

A.2: I am president of The Mohawk Rubber 
Co. of New York, Inc. 

Q.3: State fully the nature, character and ex- 
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(Testimony of Morris i. Mason.) 
tent of your authority and duties in your connection 
with the plaintiff company. 

A.3: As president of The Mohawk Rubber Co. 
of New York, Inc., I have authority and control of 
the sale and distribution of the procedure of the 
company. It is also my duty to make the agree- 
ments and contracts covering the sales and distri- 
bution of our products, which duty is granted to no 
other party except on authority from me. 

Q.4: Is the plaintiff company a partnership or a 
corporation? If a corporation, please state under 
the laws of what State the plaintiff company is in- 
corporated. 

A.4: The Mohawk Rubber Co. of New York, 
Ine., is a corporation, incorporated under the laws 
of New York. 

Q.5: Has the plaintiff received payment of any 
part of the principal or interest on the note dated 
December 2, 1920, due February 10, 1921, made by 
the defendant? 

A.5: No. 

Q.6: Who is now the owner of the note dated 
December 2, 1920, and due February 10, 1921, made 
by defendant to plaintiff for the sum of $2,633.36? 

A.6: The Mohawk Rubber Co. of New York, 
Ine. 

Q.7: Has the plaintiff received payment of any 
part of the principal or interest on the note dated 
December 2, 1920, due April 10, 1921, made by the 
defendants? 
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A.7: No. 

Q.8: Who is now the owner of the note dated 
December 2, 1920, and due April 10, 1921, made by 
defendants to plaintiff for the sum of $2,633.36? 

A.8: The Mohawk Rubber Co. of New York, 
Ine. 

Q.9: Has the plaintiff received payment of any 
part of the principal or interest on the note dated 
December 2, 1920, due May 10th, 1921, made by the 
defendants? 

A.9: No. 

Q.10. Who is now the owner of the note dated 
December 2, 1920, and due May 10, 1921, made by 
defendants to plaintiff for the sum of $2,633.36? 

A.10: The Mohawk Rubber Company of New 
York, Ine. 

Q.11: Please give the dates and the amounts of 
money received by the plaintiff on account of the 
open account existing between plaintiff and the de- 
fendants between November 8th, 1920, and Novem- 
bee, LOZ. 

A.11: The dates and amounts of money received 
by The Mohawk Rubber Company of New York, 
Inc., between November 8th, 1929, and November 8, 
1921, on account of the open account existing be- 
tween Munnell & Sherrill are shown on a statement, 
which I am asking the notary to mark Exhibit 
(OA?? 
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S. J. Bischoff: I offer in evidence the statement 


referred to by the witness. 


Received and marked “PIiff’s. Ex. A.” 


Plaintiff’s Exhibit A 


THE MOHAWK RUBBER COMPANY 


of New York, Inc. 


River and Seconds Ave. 
Akron, Ohio. 


Munnell & Sherrill, 
Portland, Ore. 


1921 
Mar. 21 208 


Apr. 18 357 


June 10 b4 


June 28 695 
July 16 800 


Aug. 22 1026 
Aug. 22 1025 


PAULA 
5.79 
ot2.29 
29.14 
51.00 
2.99 
902.37 
45.64 
1056.79 
52.84 
1000.00 
1024.40 
51.22 


5005.74 


Q.12: Please give the dates and the amounts 
of any other credits which the plaintiff has allowed 
the defendants on account of said open account, and 


state what each of these credits were for. 


A.12: The dates and amounts of all other 
credits issued to Munnell & Sherrill by The Mohawk 
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(Testimony of Morris E. Mason.) 

Rubber Company of New York, Inc., since Novem- 
ber 8th, 1920, are shown on a statement which I am 
asking to be attached and to be known as exhibit 
ct 

S. J. Bischoff: I offer in evidence the statement 
referred to by the witness. 

Received and marked “PIff’s. Ex. B.” 

There were also two credits posted to the books 
of the Mohawk Rubber Company of New York, 
Inc., dated December 4th, 1920, No. 33214, $20.00, 
and February 28th, 1921, No. 1414, $68.30, repre- 
senting advertising allowances for which credit had 
previously beein taken by Munnell & Sherrill, and 
which we are not showing on either exhibits “A” 
or “B” for that reason. 

The nature of the various credits is indicated 
on the statements, “Adv.” standing for advertising. 
Plaintiff’s Exhibit B 
THE MOHAWK RUBBER COMPANY 
of New York, Inc. 

River and Second Ave. 


Akron, Ohio. 
Munnell & Sherrill, 
Portland, Ore. 
1920 
Dec. 4 339 Frt. Allow. ........ 214.68 


Dec. 15 342 5perct. Jan. 10) 
Returned goods) 6629.73 
INGE tase . eee 331.48 
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1921 
Jan. 8 


Apr. 18 
Apr. 11 


ie 2 
May 12 


Sept. 12 
Sept. 19 
Sept. 19 
Sept. 18 
Sept. 19 
Nov. 8 
Nov. 29 


Dec. 28 


1922 
Mar. 15 


2 
70 


80 


96 
115 


2T1Y, 
306 
307 
27T2V/, 
344 
365 


392 


429 


231/ 


Prt. Allow 
5 pr ct. May 10) 
Returned goods) 
Net tax 
5 pr ct. May 10) 
Correction ) 
Ere, Allow = 
Net June 10th) 
Adjustments) 
Prt. Allow 2 
5 per ct. Oct. 10) 
Returned goods) 
Net tax 
5 per ct. Oct. 10) 
Returned goods) 
Net tax 
Net Oct. 10 +) 
Adjstm’t allow.) 
Net tax 
Net Nov. 10) 
Frt. Allow. ) 
Ert, Allow, 22 
5 per ct. Dec. 10) 
Returned goods) 
Net tax 
5 per ct. Jan. 10) 
Rebate ) 
Net tax 


5 pr ct. Apr. 10) 
Rebate ) 
Net tax 


09 


53.89 
2.69 


2.12 
6.07 


476.94 
117.50 


84.16 
4.20 


206.56 
10.32 


218.65 
10.93 


164.18 
ate 


1027.86 
51.39 


274.32 
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Mar.15 2414 5 pr ct. Apr. 10) 
Rebate ) 166.89 
INGUMAN = Pere. 8.34 


10,207.91 

Q. 138: Except for the payments of money and 
the allowances for credits referred to in the last 
two questions and answers, has the defendant made 
any other payments on the open account? 


A.18: No. 

S. J. Bischoff: At this time, I wish to offer in 
evidence the three promissory notes referred to by 
the witness, the execution and delivery of which 
have been admitted in the pleadings. 

Marked “Plaintiff’s Exhibits C, D and E.” 

Plaintiff’s Exhibit C 
$2638.36. Portland, Ore., Dec. 2, 1920. 

May 10th, 1921, after date, without grace, we 
promise to pay to the order of Mohawk Rubber Co. 
of N. Y. at Portland, Oregon, Twenty Six Hundred 
Melonty Threeseand:36-100@ern ee. Dollars 
in Gold Coin of the United States of America, with 
interest thereon in like Gold Coin at the rate of 
6 per cent per annum from date until paid, for 
value received. Interest payable at maturity and in 
case suit or action is instituted to collect this note, 
or any portion thereof, we promise to pay such 
additional sum as the Court may adjudge reason- 
able as attorney’s fees in said suit or action. 

Due, May 10, 1921. 

Munnell & Sherrill, 
By E. J. Munnell. 
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Plaintiff’s Exhibit D 
$2633.36. Portland, Ore., Dec. 2, 1920. 
April 10th after date, without grace we promise 
to pay to the order of Mohawk Rubber Co. of N. Y. 
at Portland, Oregon, Twenty Six Hundred Thirty 
Mie mde 30-100... .ccecss...c0.-cce eee Dollars 
in Gold Coin of the United States of America, with 
interest thereon in like Gold Coin at the rate of 
6 per cent per annum from date until paid, for 
value received. Interest payable at maturity and in 
case suit or action is instituted to collect this note, 
cr any portion thereof, promise to pay such addi- 
tional sum as the Court may adjudge reasonable as 
attorney’s fees in said suit or action. 
Due, April 10, 1921. 
Munnell & Sherrill, 
By E. J. Munnell. 


Plaintiff's Exhibit E 

$2633.36. Portland, Ore., Dec. 2, 1920. 

February 10th after date, without grace, we 
promise to pay to the order of Mohawk Rubber Co. 
of N. Y. at Portland, Oregon, Twenty Six Hundred 
Miiminiy Varee and 36-LOQ. Qe ceeee cece Dollars 
in Gold Coin of the United States of America, with 
interest thereon in like Gold Coin at the rate of 
6 per cent per annum from date until paid, for 
value received. Interest payable at maturity and in 
case suit or action is instituted to collect this note, 
or any portion thereof, promise to pay such addi- 
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tional sum as the Court may adjudge reasonable as 
attorney’s fees in said suit or action. 

Due, February 10, 1921. 

Munnell & Sherrill, 
By E. J. Munnell. 

Mr. Bischoff: May it be stipulated in the record 
that the incorporation of plaintiff is admitted and 
proof thereof will not be necessary? 

Mr. Liljeqvist: Yes. 

W. G. FITZGERALD, a witness called in behalf 
of the plaintiff, being first duly sworn testified as 
follows: 

Direct Examination. 

Questions by Mr. Bischoff: 

State your full name. 
William G. Fitzgerald. 
You were in the employ of the plaintiff? 
Mohawk Rubber Company. 
What is your connection with the plaintiff? 
Pacific Coast Manager. 
You are familiar, are you, with the account 
as it existed between Munnell & Sherrill and the 
plaintiff ? 

A. Yes, sir. 

Q. I call your attention to the first three items 
of credits as shown on Plaintiff’s Exhibit B, and 
will ask you whether these were taken into account 
or deducted from the amount due from Munnell 
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(Testimony of W. G. Fitzgerald.) 
& Sherrill to the plaintiff when the notes offered in 
evidence were given? 

A. Why these three items represent credits that 
they had received prior to the time the notes were 
givn. 

Q. That is, they are not—the accounts were set- 
tled between Mohawk Rubber Company and Mun- 
nell & Sherrill at that time? : 

A. Yes, sir. 

Q. When the notes were given? 

A. Yes, sir. 

@. And those three credits represent merchan- 
dise returned at that time, and as part of that 
settlement? 

A. Yes, sir. 

Q. The other credits that appear on this state- 
ment are proper credits against the open account 
that have accrued since then? 

A. Yes, sir. 

Cross Examination. 
Questions by Mr. Liljeqvist: 

You mean these three credits of December 4th 
and December 15th shown on Exhibit B, were cred- 
its which were given as part of the transaction at 
the time they made the notes? 

A. Well, at the time these credits were given we 
didn’t know that Munnell & Sherrill were to furnish 
us with any notes. That part had not come yet. 
There is one item there, six thousand dollars and 


50 The Mohawk Rubber Co. vs. 


(Testimony of W. G. Fitzgerald.) 

some odd cents, that represents a quantity of tires 
which were bought by Munnell & Shirrell for a 
certain purpose here in Portland, and after they 
were delivered, for some reason or other, Munnell 
& Sherrill couldn’t carry out the transaction, and 
we allowed them to return those tires to us, that 
particular bunch. 

Q. Wasn’t that a part of the settlement you had 
at the time the notes were given? 

A. No, sir, the fact of the matter is I personally 
had nothing to do with the notes at all; that was 
handled direct. 

Q. Were the notes executed and given to you? 

A. No. 

Q. Mailed to you? 

A. They were mailed to either our San Fran- 
cisco branch or to Akron, I don’t know which. 

Q. When this settlement was made and these 
notes were given, was it made between Munnell & 
Sherrill and you personally? 

A. No, sir, it was not. 

Q. Done by correspondence—were you here? 

A. Well I was on the coast, I don’t know wheth- 
er I was— 

Q. I mean were you in Portland here? Were 
you here shortly before that time? 

A. Yes. 

Q. When was that? 
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A. Well I couldn’t tell you just how long that 
was, but I presume maybe a month. 

Q. What is that? 

A. I presume it was a month prior to the time 
the notes were given. 

Q. Now you were here some time between the 
24th of November and the 2nd of December, when 
the notes were given, were you not? 

A. Ask that question again, please. 

Q. I say, you were here in Portland some time 
between the 24th of November and the 2nd of De- 
cember when the notes were given, were you not? 

A. I was here some time during the period you 
say, before the notes were given? 

Q. Yes, between November 24th— 

A. I was here—I was here before the notes were 
given. I don’t know when the notes were given; I 
know I was here before the notes were given, be- 
cause I am here every ninety days, so was bound to 
be here. 

Did you arrange for the notes originally? 
No, sir, I did not. 

You did not arrange for them? 

No, sir. 

Who were they dealing with in that? 

On these particular notes Munnell & Sherrill 
dealt direct with our credit department at Akron, 
Ohio. 


>OPOP OS 
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Q. The agreement was not made with you at all 
then? 

A. No, sir. 

Q. Was there any agreement made between you 
and them that they should give you these notes and 
return tires to you, in settlement of the account? 

A. No. 

Q. Have you any letter in your possession where 
the factory at Akron wrote you, a letter that was 
dated November 19, 1920. You have that letter 
here? 

A. Pertaining to what? 

Q. This transaction. 

A. I don’t know whether Mr. Bischoff has a let- 
ter of that character or not. 

Mr. LILJEQVIST: Have you a letter of Novem- 
ber 19, 1920, from the Mohawk Factory, at Akron, 
to Mr. Fitzgerald? 

A. No, there is no letter of the 19th from the 
Mohawk Company. 

Q. Asa matter of fact then, do I understand you 
to say that this entire settlement, the shipment of 
the tires back to the factory and the giving of these 
promissory notes that are described in the com- 
plaint here, was made entirely by the Akron Fac- 
tory? 

A. No. As far as the notes were concerned, 
they were made by our credit department and 
Munnell & Sherrill. These notes were sent direct to 
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Akron, but the tires were shipped to us at San 
Francisco. 

Q. And they were not a part of the same agree- 
ment? 

A. No. 


Q. How did they happen to ship these tires to 
San Francisco and what was the agreement with 
reference to it? 

A. That item there of $6000, to the best of my 
knowledge, represents quantity of 32x4 Cord tires, 
which was a very popular tire at that time, popular 
size, and still is. When these tires were shipped to 
Munnell & Sherrill, as I said a few minutes ago, for 
some reason or other they were unable to resell 
them to the party who had agreed to buy them 
from them. If I am not mistaken, I think it was on 
account of Munnell & Shirrell afterwards finding 
out that this concern was weak financially; so, being 
32x4 tires, and a popular seller, I allowed them to 
return these particular tires to our San Francisco 
branch, because we could very easily get rid of them 
ourselves. 

Q. Now you had authority from the factory to 
take these tires back, didn’t you? 

A. Yes, sir. 

Q. Did you get authority from the factory in 
reference to this transaction? 

A. On this particular transaction of $6000. 

Q. Yes, 

A. Yes, sir. 
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Q. It wasn’t necessary, was it? 

A. Yes, sir. 

Q. Wherein was it necessary? 

A. Because I hadn’t authority to allow anybody 
to return goods. 

Q. You havn’t any authority? 

A. No, my authority is limited, simply selling; 
that is my authority, to sell goods. 

Q. You are the Pacific Coast Manager? 

A. Iam. 

Q. You handle the entire Pacific Coast on be- 
half of the Mohawk Rubber Company? 

A. The selling end. 

Q. What states do you have under your juris- 
diction? 

A. I have Utah, California, Oregon, Washing- 
ton, Montana and Arizona. 

Q. Is your authority in writing? 

A. No. 

Q. So the scope of your authority is not in 
writing? 

A. No. 

Q. Now as a matter of fact, you took back tires 
repeatedly from this company, didn’t you? 

A. I did what? 

Q. Took back tires repeatedly from this com- 
pany, didn’t you? 

A. From Munnell & Sherrill? 

Q. Yes. 
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Q. I hand you a telegram and will ask you to 
look at it and state if this is not a telegram when 
you were up here to Portland between the time I 
asked you, when you said you were not here, that 
you accidently left with Munnell & Sherrill? 

A. Well I presume this applied to that $6000 
item that we have just been talking about. 

Q. Then you did get that telegram from the 
office at Akron, didn’t you? 


A. Well I presume I did, it seems to be authen- 
tic. . 

Q. And pursuant to that telegram you and Mun- 
nell & Sherrill entered into an agreement for the 
return of these tires, and also for the giving of 
these notes, didn’t you? 

A. I presume that at the time we talked about 
the return of these tires, also there was some talk 
about settlement of their account, and that telegram 
applied to these notes, and also to these tires—that 
particular bunch of tires. Now I presume that in 
my wire to Akron, if I did wire—I don’t know—is 
that in reply to a wire? 

Q. To your letter. 

A. Reply to letter. I presume I mentioned to 
the company what Munnell & Sherrill were willing 
to do. 

Q. Then as a matter of fact they did make this 
agreement with you in reference not only to the 
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return of the tires, but the execution of the notes, 
didn’t they? 

A. No, they didn’t make it with me; that tele- 
gram there shows they didn’t make it with me. 

Q. Isn’t it true if you hadn’t entered into that 
agreement for the execution of these notes and the 
return of the tires, that at that time they intended 
to and would have, under agreement with you, re- 
turned their entire stock of tires to you at San 
Francisco? 

A. What I meant by I had nothing to do with 
the notes, is this: the notes were issued by Munnell 
& Sherrill and sent to our factory at Akron, Ohio, 
and they were not handed or turned over to me. 

Q. I will ask you to look at letter of December 
2, 1920, which I just received from your attorney, 
from your own files, and ask you if that is not a 
letter sent to you at San Francisco by Munnell & 
Sherrill? 

A. Yes, sir, it is. 

Q. That letter shows the notes were sent to you 
in spite of what you say on the witness stand. Isn’t 
that true? 

A. They were sent to our San Francisco branch, 
but if you remember I told you previously I wasn’t 
sure whether they were sent to San Francisco or 
Akron, but anyway they found back to Akron; were 
‘not turned over to me personally. 

Q. They went to your San Francisco office? 
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You admit that now, don’t you, after refreshing 
your mind from that letter? 

A. That letter states they were sent there. 

Q. They were sent to you pursuant to a settle- 
ment you had there? 

A. No, were not sent to me. 

Q. You were here on the 24th of November, 
19207 

A. I don’t know, I couldn’t tell you that without 
looking up the record. 

Q. Look at your telegram. Your telegram 
shows that does it not? 

. A. I didn’t notice the date of it. I presume I 
was. 

Q. So then you were here shortly before the 
first of December when these notes were signed, 
weren't you? If this telegram is correct. 

A. I presume so from that telegram. 

Telegram and letter marked “Defendant’s Ex- 
hibits 1 and 2” for identification. 


Defendant’s Exhibit 1 
Akron, O Nov. 24, 1920 
W. G. Fitzgerald 

Hotel Benson, Portland, Oregon. 

Munnell and Sherrill make a complete settlement 
along lines your letters 19th have all tires returned 
San Francisco branch get notes for balance includ- 
ing interest since due seven per cent. 

Mohawk Rubber Company. 
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Witness excused. 

Plaintiff rests. 

Mr. LILJEQVIST: For the purpose of the rec- 
ord I move the Court for an order directing the 
jury to return a verdict in favor of the defendant. 

COURT: Do you rest your case? 

Mr. LILJEQVIST: No, your Honor. 

ARTHUR J. SHERRILL, one of the defendants, 
called in his own behalf, being first duly sworn 
testified as follows: 


Direct Examination. 
Questions by Mr. Liljeqvist: 

State your name, residence and occupation? 

A. Arthur J. Sherrill, residence Portland, part- 
ner in Munnell & Sherrill. 

Q. You are one of the defendants in this case, 
are you? 

A. I am. 

Q. Mr. Sherrill, I hand you three promissory 
notes which have been offered in evidence by the 
plaintiff herein, marked Plaintiff's Exhibits C, D 
and E, and will ask you to look at them and state 
whether you recognize the notes. 

A. Those notes do not bear my signature, they 
are signed by Mr. Munnell. 

Q. You know his handwriting? 

A. Yes. 

Q. Now Mr. Sherrill, I want you to tell the jury 
the circumstances under which these notes were 
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executed, and what agreement you had, if any, with 
the Mohawk Rubber Company, at that time, with 
reference to the account and return of tires. 

A. Do you want what happened at this particu- 
lar time? 

Q. Yes at this time, along about— 

A. At the time this agreement was made? 

Q. Yes, along about the time these notes were 
executed. 

A. Well we were overstocked on tires and had 
made arrangements to return tires to the factory 
branch at San Francisco. 

Mr. BISCHOFF: That is objected to as incom- 
petent, irrelevant, immaterial and not responsive. 
He is testifying to a conclusion—that he made an 
agreement; no evidence of any agreement. 

COURT: State what happened. 

Mr. BISCHOFF: State with whom you had the 
conversation so the Court can determine whether 
there was an agreement or not. 

A. We had made an arrangement with Mr. Fitz- 
gerald to return stock to San Francisco, to take 
care of our debts, as we were overstocked, and 
along in the fall Mr. Fitzgerald came to Portland 
and took the matter up with us about retaining 
these tires, telling us that in all probability we 
would need that stock in the spring. 

Q. Let me interrupt you right at that point. 
You say he took up with you the question of retain- 
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ing that stock. Will you tell the jury whether 
prior to that time you ever had any understanding 
or agreement with Mr. Fitzgerald with reference 
to the return of stocks that you had, and if so when 
you had that conversation with him, where it was, 
and what was said. 

Mr. BISCHOFF: I object to the question as 
again calling for a conclusion. He is asking him to 
state what was the agreement had with Mr. Fitz- 
gerald, and we object further on the ground there 
is not evidence of any authority on the part of Mr. 
Fitzgerald to make an agreement with this witness. 

COURT: The evidence shows Mr. Fitzgerald 
was the Pacific Coast Manager of this firm, and as 
it was selling and dealing in tires, I think we will 
assume, until the contrary is shown, that he had 
authority commensurate with the position he holds. 

Mr. BISCHOFF: The testimony is he had au- 
thority to sell, and that was the limit of his author- 
aye 

COURT: We may be able to find out before we 
get through. 

Mr. BISCHOFF: Save an exception. The wit- 
ness Should be required to state the conversation, 
and not his conclusion. 

COURT: What conversation you had with Mr. 
Fitzgerald about the return of the tires. 

A. Well we had various conversations quite 
naturally. I was in San Francisco that summer, 
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and I took the matter up. Then he came to Port- 
land and we took it up further, and we—first we 
were of the opinion that we should return suffi- 
cient tires to liquidate the indebtedness to the Mo- 
hawk Rubber Company, then we talked it all over 
as we naturally would— 

COURT: What did you say? 

A. Mr. Fitzgerald— 

COURT: What did you say? What did he 
say? 

A. Mr. Fitzgerald said that no doubt we would 
need these tires in the spring. If we returned them 
to San T’rancisco ve will have to go to the expense 
of sending them down there and bringing them 
back to Portland to use in our business in Portland 
the following year. So he—we decided in talking it 
over together—that the better way would be for us 
to leave these tires in Portland, and so to make an 
entirely new deal—we were to give him certain 
notes, or divide them up as I recall it, in five dif- 
ferent notes, and we were to retain the tires in 
Portland, with the exception of something like 
$6000 worth of tires which were to be shipped to 
San Francisco. That was the matter—the way the 
matter stood when Mr. Fitzgerald left Portland. 
It was with the understanding that we were to exe- 
cute these notes and send them to him and ship the 
tires to him, and retain the rest of the tires after 
we had shipped the $6000 worth to San Francisco. 
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Q. Then these tires, the tires you shipped te 
San Francisco after having had that conversation 
with Mr. Fitzgerald, are they the tires that are 
referred to in this letter which was shown here a 
short time ago, and which has been marked for 
identification Defendants’ Exhibit 2? 

A. I presume—Mr. Munnell signed this letter; 
I presume that — 

Q. That is Mr. Munnell’s signature? 

A. That is Mr. Munnell’s signature. 

Q. That list attached to that letter, is that a 
list of the tires which were returned to San Fran- 
cisco? 

A. To the best of my knowledge, it is. 

Q. I will connect this up with other witnesses. 
Now Mr. Sherrill will you tell the jury what con- 
versation you had with Mr. Fitzgerald at that time 
with reference to this stock that you kept here and 
didn’t ship back to San Francisco—what should be 
done with it, how it should be handled, upon what 
terms, and just state what the conversation was. 

Mr. BISCHOFF: Objected to as incompetent, 
irrelevant and immaterial. It appears here that 
they made a settlement by which he was to return 
certain tires, and he did return them, and was to 
pay for the balance by means of these notes, which 
was done. What other arrangements they had with 
respect to the tires which were kept, I can’t see 
how it would be material here. 
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COURT: Some defense on the other tires. 

Mr. BISCHOFF: That was on tires later ac- 
quired. 

Mr. LILJEQVIST: They are attempting to show 
part of the agreement, we expect to show the whole 
of that agreement. They called Mr. Fitzgerald, he 
testified to certain tires going back to San Fran- 
cisco. Presumably there was some arrangements 
at that time. Now we simply expect and offer to 
show the whole of that arrangement. And further- 
more, in reference to his authority in reference to 
that, he had authority to take back part of these 
tires, and to take the notes. They accepted $6000 
worth of tires, they accepted our notes. We claim 
under the facts and circumstances before we get 
through, they necessarily ratified the rest of this 
agreement, if he should claim he didn’t have author- 
ity to make further agreement. 

COURT: Are you making a claim of setoff or 
counter claim for part of the tires retained? 

Mr. LILJEQVIST: Rebate we are entitled to 
in what happened in the future with reference to 
price reductions in reference to these tires and 
other tires on hand and left in our custody at the 
time these notes were executed. 

Mr. BISCHOFF: They allege in their own plead- 
ings that this December arrangement in giving the 
notes, was an absolute settlement between the par- 
ties by which they had a right to return some tires 
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and pay for the rest of the indebtedness by means 
of these notes. We don’t question that in the least. 
The only reason I put Mr. Fitzgerald on the stand 
was to settle definitely that these credits repre- 
sented tires he returned, and notes given for the 
balance of the purchase money. All the rest of the 
controversy arises out of tires that were bought 
thereafter, and payment of these notes. And here 
is their allegation with respect to that transaction: 


“That on or about the............ day of November, 
1920 a settlement of the account of plaintiff with 
the defendants was made by the parties thereto, 
and it was agreed between the plaintiff and de- 
fendants that instead of shipping tires back to the 
Mohawk Rubber Company at San Francisco, said 
defendants should keep all of said tires on hand 
under a regular spring dating agreement wherein 
and whereby they were to pay for said tires during 
certain months of the spring of 1921, towit, the 
SCO) 15) OSIgE @) ott Oe NOt on seine aera Wrenureny emg ors Tae , and 
the said Mohawk Rubber Company did accept and 
receive in full settlement of the old account of these 
defendants, their certain five promissory notes, two 
of which have been paid, and the remaining three 
are the same notes set out in plaintiff’s first, second 
and third cause of action, it being understood be- 
tween the parties plaintiff and defendant that a new 
agreement and arrangement was being entered 
into.” 
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COURT: What I am trying to find out is 
whether or not the defendant is claiming anything 
in this case because of the tires retained by the 
company at that time? 

Mr. LILJEQVIST: Claiming two things. We 
are claiming these tires which we kept have been 
paid for—we paid for them. They claim we have 
not paid for them. 

Mr. BISCHOFF: We claim they did pay by 
giving these notes. 

Mr. LILJEQVIST: We gave the notes, but we 
plead that instead of shipping the tires back to San 
Francisco we kept certain of them and gave cer- 
tain promissory notes due in the spring. At that 
time we had a spring dating agreement under the 
terms of which if there was a cut in price, what- 
ever that rebate would be, we would get the benefit 
of it; and we are expecting to offer evidence to 
show we are entitled to that rebate. 

COURT: You claim rebate on those tires you 
retained. 

Mr. LILJEQVIST: Yes, and desire to show the 
agreement. 

Mr. BISCHOFF: His pleadings would not per- 
mit that, because he alleges absolute settlement of 
the account, and does not allege any modification of 
the agreement. 

Objection overruled, exception saved. 

A. The mater of rebate or price protection came 
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up at this time when we had this matter up with 
Mr. Fitzgerald, and I said to him, I said, “Well Bill 
if we keep these tires and go out and take spring 
dating orders, what protection will we have?” And 
he said, “You will have the same—the usual pro- 
tection on spring dating orders, of course.” 

COURT: What kind of orders? 

A. Spring dating. 

Q. Explain that to the jury, what that means. 

A. A spring dating order is an order that is 
taken in the fall or late winter, and enables the 
country merchant to buy his tires, have them de- 
jivered to him some time in December or January, 
and he pays for them in March, April or May, or 
April, May and June; there are different terms, but 
it is a dating order, and he is protected against 
price decline up to the period of his last dating 
month. For example, if he paid for his tires in 
May, he would be protected against price decline 
until May 10th, whatever the price may be. In 
other words, he is not taking any chances on the 
price of tires dropping and having to bear the de- 
cline. And in doing business as distributors we 
give our dealers that protection. We couldn’t com- 
pete against factories unless we did, and we are 
supposed to be in the same relative position as a 
factory branch, giving our country dealers the same 
protection that a factory branch would give them, 
and the same terms and prices. That was the con- 
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versation that came up when the settlement was 
made, and we were assured by Mr. Fitzgerald that 
naturally—to use his own words—naturally if you 
are gcing to sell tires to the dealers you must be 
protected. 

Mr. BISCHOFF: I move to strike as not re- 
sponsive and not binding on the plaintiff as to what 
practice he followed or understanding he had with 
his own customers, and on the ground that there is 
no evidence of any authority on the part of Mr. 
Fitzgerald to bind the plaintiff by any price reduc- 
tion. 

COURT: If your company has a General Man- 
ager in San Francisco, a Coast Manager, and sends 
him out through the country to deal with people 
selling goods, I think the dealer has a right to as- 
sume he has authority to do what he is doing, until 
the contrary is shown. I don’t think a man in 
Portland who deals with a San Francisco manager 
or branch of an Eastern house, a man who is the 
Pacific Coast Manager, is chargeable with knowl- 
edge of any limitation that his people put upon him. 

Mr. BISCHOFF: This gentleman has been tes- 
tifying about an understanding he had with his 
own customers, and went into a long detailed ac- 
count of the arrangement which he had, which 
couldn’t possible be binding upon the plaintiff. 

COURT: Testifying as to what occurred be- 
tween him and Mr. Fitzgerald, as I understand it. 
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Exception saved. 

Q. Lets get this in another form. Do I under- 
stand you then, at the time you gave these notes, 
that instead of shipping the tires back to Mr. Fitz- 
gerald in San Francisco, and not having to give any 
note, you gave the notes and had this understand- 
ing with him with reference to spring dating order? 
Am I correct in that, or not? 

A. Absolutely. 

Q. Then the tires you kept, state to the jury 
whether or not you had an agreement with Mr. 
Fitzgerald that you could go out and sell these to 
your dealers on spring dating terms, so that in case 
a price cut came the following spring, your dealers 
would get the benefit of that price cut, as well as 
yourself? 

Mr. BISCHOFF: Objected to as calling for a 
conclusion, argumentative and leading. 


Objection overruled and exception saved. 


A. We had that agreement. 

Q. Will you tell the jury whether or not during 
the spring, within the time of the spring dating 
term, as you had that agreement with Mr. Fitzger- 
ald, whether the company did cut the price on 
tires? 

A. They did. 

Q. And you got a letter in writing to show that 
they did cut that price? 
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A. I believe you will find corespondence there 
on the matter. 

Q. I hand you herewith two letters of May 10th, 
one a circular letter with list attached to it, and 
also another letter from Mason. Tell the jury 
whether or not Munnell & Sherrill, the defendants 
in this case, received that letter or these letters 
from the plaintiff the Mohawk Rubber Company, 
through the mails? 

A. They did. 

Q. And that came to you in due course of mail? 

A. That did. 

Q. Have you had frequent correspondence with 
Mason in reference to your busines transactions? 

A. At different times, yes sir. 

Q. When you wrote to the factory would you 
get letters back from the factory signed by Mason, 
this man? 


A. Yes. 

Q. Did you ever personally meet him? 

A. No, sir. 

Q. Mr. Munnell met him, I understand, didn’t 
he? 

A. I believe he did, yes. 

Q. Did you act in your business, or take as true 


and act with reference to your business transac- 
tions upon the letters signed by the Mohawk Rub- 
ber Company through this man Mason? 


A. I didn’t get that. 
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Q. In other words, did you act upon the letters 
purporting that they were genuine letters from the 
Mohawk Rubber Company, when they came through 
the mails and were signed by Mason? 

A. We did. 

Q. Is this one of them? 

A. Yes, sir. 

Mr. LILJEQVIST: We submit to counsel and 
offer in evidence. 

Mr. BISCHOFF: We object to the admission in 
evidence of the letters offered, on the ground they 
are incompetent, irrelevant and immaterial, in that 
the pleadings disclose, and the evidence thus far 
discloses that at the end of November the parties 
had an absolute settlement of all their accounts for 
all purposes, and on the further ground that there 
is no evidence of any understanding or agreement 
or custom which would entitle the defendants to 
any rebate on tires, on all stock on hand on May 
10th, the time when these letters were written. 

Objection overruled; exception saved. 

Marked “Defendants’ Exhibit No. 3” and read. 

Defendants’ Exhibit No. 3 
Akron, Ohio, May 10, 1921. 
Munnell & Sherrill, 
40 Ist St., Portland, Ore. 
Gentlemen: 

We enclose herewith temporary new list. 

Printed lists will be ready within a day or two. 
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these prices are based cn the U. S. List with ap- 
proximately 15 per cent added up to 4-inch sizes, 
and above 4-inch 10 per cent. On cord casings we 
have used U.S. list with approximately 10 per cent 
added. On Tubes we have cut our old list 20 per 
cent. Ribbed fabric casings are now 5. per cent 
below non-skid, and ribbed cord casings 214 per 
cent below. There is no change on truck sizes. 
We shall have a printed dealer’s list figured at 
25 per cent off this consumer’s list, which will bring 
the dealer’s net cost about 10 per cent above stan- 
dard cost on casings which take 15 per cent advance 
and 5 per cent above on those which take 10 per 
cent advance. Prices will be adjusted back to May 
2nd, and price guarantee will cover goods on hand 
and unsold, bought during March and April, also 
unsold portion of dating orders. 
Yours very truly, 
The Mohawk Ruber Company. 
M. KE. Mason, 
Sales Manager. 
P. S.—Your discount will be 25-15 off consumer’s, 
subject to the usual cash discount, and tax added. 


Defendants’ Exhibit No. 3 
Akron, Ohio, May 10. 1921. 
TO OUR CUSTOMERS 
We enclose new consumer’s and dealer’s lists on 
Mohawk Quality Tires, dated May 10, 1921. Tires 
which we have shipped since May 2nd will be recon- 
ciled to these prices. 
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Kindly note that the differential between the 
so-called standard consumer’s list and the Mohawk 
consumer’s list has been shortened and from now 
on there should be no necessity cutting consumer’s 
prices. For this slight additional cost the consumer 
gets one of the very few really high grade tires 
and all the benefits arising from compounds with- 
out shoddy, high grade fabrics, extra plies of fab- 
ric, checkerboard fabric, hard construction, pure 
gum cushion and friction. Don’t you believe these 
will produce far more than 600 to 900 additional 
miles on fabrics and 800 additional miles on cords 
over the ordinary time? That is all the buyer re- 
quires to make his purchases as economical. We 
know he will get far more than this. 

In lowering our consumer’s list we have removed 
sales resistance, but at the same time we have 
maintained for you a better than average profit 
and shall continue to make exclusive arrangements 
with dealers who will produce a volume of business. 

Your actual costs will approximate very closely 
the costs on merchandise of cheaper quality, and 
you get fresh clean stock, not tires one to three 
years old. Our quality is maintained. 

Our price protection is on goods bought during 
March and April at regular prices and which are 
on hand and unsold on May 2nd. Goods bought on 
dating which are on hand and unsold on May 2nd 
may be included. Inventories by sizes and includ- 
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ing serials must be submitted, and merchandise 
credits will be issued as rapidly. as possible. 
Send in your orders. 
Yours very truly, 

The Mohawk Rubber Company, 

M. E. Mason, 
Sales Manager. 
May 10, 1921. 

MOHAWK FABRIC CASINGS 

and 
RED AND GRAY TUBES 

Nonskid Ribbed Tubes 


ma. .....: ee... 16.50 15.70 Zo) 
S10) Sc By ee 17.00 16.15 2.65 
2) S65 ee 21.00 19.95 3.39 
30 x 814 Combination 2.80 
tl Xk oe 23.00 21.85 3.59 
22 x se 26.00 24.70 3.60 
S41? On 28.00 26.60 3.90 
SU xt 4 30.00 28.50 4.20 
2, SQ 33.00 31.35 4.35 
20) 5 hr 34.50 2500 4.50 
22 X de 36.00 34.20 4.65 
So (cs 38.00 36.10 4.85 
20 2 40.00 38.00 5.00 
be) 0 4 res 41.20 39.15 5.45 
Le) 0 2 erent 43.00 40.85 5.65 
i A 44,20 41.99 5.75 
2) ee 46.00 43.70 5.90 


0) 02) - 47.00 44.65 6.10 
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il LN eae eee eee 49.00 46.55 6.40 
gee Nan eee ee 6.50 
SAK) 2k. hc ae ee 6.70 
SS oo Gas eee 54.00 51.30 6.85 
She XO cede emanate 57.10 54.25 7.20 
ES GS eaten 58.00 55.10 7.35 
UO 05) once eae 64.20 8.25 
Bi Xo eee 68.00 8.50 
Oo oe ee 70.00 8.75 


May 10th, 1921. 
MOHAWK CORD TIRES 
Nonskid Ribbed 


30 Rael Ge eee en 32.00 31.20 ~ 
50 asl Ge ee eee 40.00 39.00 
20 aA ere tae eee eee ee 51.50 50.20 
BO Squteatnen MOONS... eee 52.50 51.20 
BA aller: cee eee) ee 58.50 52.15 
OO ae ey. eo) ee 58.20 56.75 
BO oe <<. meee ie eres 59.00 57.50 
20? Uae, UR eo 60.00 58.50 
SI ot eee ee 62.80 61.25 
GR No ccs. 64.10 62.50 
OS | Sete eee. eee 72.50 70.70 
1 a oe 75.00 Tab 
Ee 80.00 78.00 
D6 Rael... ee 125.00 

CT a Oe 175.00 

A aca... Je, le ee 222.00 


Q. This list attached to it, what is that, is that 
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a list of the new prices? 

A. I presume it is. 

Q. Not material to us, as far as that is con- 
cerned. Now, handing you that letter, it might not 
be as clear to persons not familiar with tires, as it 
may be to you. Will you tell whether or not that 
letter did constitute a cut in prices of Mohawk 
tires as they were then? 

Mr. BISCHOFF: Objected to as calling for a 
conclusion. The effect of that is for the Court. 

COURT: You might ask him what the prices 
were before that. 

Exception saved. 

A. That is a cut, yes sir, a reduction. 

Q. This in his letter about the quality being 
maintained, what is the fact about that? 

Mr. BISCHOFF: Objected to; no issue raised 
in the pleadings about any defect in the quality. 

Mr. LILJEQVIST: It may become material 
later on. 

COURT: Nothing in the pleadings about the 
quality of the tires. 

Q. Now Mr. Sherrill, with reference to the cut, 
you testified about an understanding at the time of 
the notes with reference to getting rebate if there 
was one. This letter has been offered. Now will 
you tell the jury whether or not you and your part- 
ner had any other—had any oral talk in addition to 
these at any subsequent time, with Mr. Fitzgerald, 
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with reference to what he or you would get by 
reason of the cut indicated in that letter, or any 
cut, and if so, state whether it was to apply upon 
any particular indebtedness which plaintiff alleges 
in this complaint. 

Mr. BISCHOFF: Objected to on the ground it 
now appears their arrangement with respect to the 
decline in prices is contained in writing and the 
testimony of a party to the contrary would be in- 
competent. 

COURT: That may be only part of the trans- 
action; that is a letter from the company, not a 
formal agreement. 

Exception saved. 

A. When the tires declined the following spring, 
the office sent a list to San Francisco of the tires 
on hand. | 

JUROR: Your office? 

A. Our office sent a list, as I recall it. I believe 
they sent all the tires. I am not the office man, I 
am the outside man, so I am not familiar with it, 
not certain about the number of tires sent. 

Q. I hand you herewith a carbon copy of a 
letter of May 27, 1921 (To Mr. Bischoff). If you 
have the original I wish you would produce it—and 
ask you if that is the list you just referred to? 

A. I presume that is the list. 

@. Do you know who dictated the letter that 
accompanied the list? Did you do it? 
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A. No, I did not. That would be Mr. Munnell 
or Mr. Auspach. 

Q. Then all you know about list going down is 
«hat you know from being associated in the office 
with these gentlemen? 

A. Yes. I know at the time we sent them a 
list— 

Q. You know he sent you a list, you mean? 

A. No, I know at the time we sent the list be- 
cause we received a letter later on from Mr. Fitz- 
gerald, stating that in his opinion— 

COURT: Just moment; the letter is the best 
evidence. 

Q. You don’t need to tell what the letter states. 
You got a letter from them? 

A. Yes, sir. 

Mr. LILJEQVIST: All right. We offer a letter 
of May 27th, sent by Munnell & Sherrill to the Mo- 
hawk Rubber Company, and by agreement substi- 
tute copy. 

Marked “Defendants’ Exhibit 4.” 

Defendants’ Exhibit No. 4 
May 27, 1921. 
Mohawk Rubber Co., 
San Francisco, Cal. 
Gentlemen: 

We are enclosing list of Mohawk casings and 
tubes on hand May 14th at which time inventory 
was taken. 

We have been delayed in sending this list in 
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owing to stress of detail work during the past ten 
days which has occupied all of the writer’s time. 
Yours very truly, 
Munnell & Sherrill. 
ByHAA 
Inventory of Tires on hand May 14th, 1921. 
2 28x38 NS Fabs 
39 30x3 Rib Cl 
9 30x38 NSCl 
53 380x314 Rib Cl 
114 30x314 N 8S Cl 
431x314 NS Cl 
41 32x31, Rib SS 
50 382x314 NSSS 
6 34x314 NSSS 
18 31x4 Rib Cl 
33 31x4 NS Cl 
23 32x4 Rib SS 
23 32x4 NSSS 
29 33x4 Rib SS 
15 33x4 NSSS 
25 34x4 Rib SS 
23 34x4 NSSS 
7 35x4 NSSS 
6 36x4 NSSS 
9 382x444 NSSS 
5 883x444 NSSS 
2 34x414 Rib SS 
8 384x444 NSSS 
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7 356x414 Rib SS 
13 35x4144 NSSS 
3 36x4144 NSSS 
4 36x444 NSSS 
2 35x56 NSSS 

1 37x5 Rib SS 

1 387x5 NSSS 


22 30x314 NS Cl Cords 
32 32x31, Rib SS Cords 


39 32x31, NS SS 
20 32x4 Rib SS 
ijeezxa NS SS 
20 38x4 Rib SS 
27 33x4 NS SS 
18 34x4 Rib SS 
9 34x4 NS SS 
2 32x44 Rib SS 
4 32x44, NS SS 
6 33x414 Rib SS 
6 338x414, NS SS 


5 384x414 Rib SS Cords 


13 384x414 NS SS 
10 35x414 Rib SS 
21 35x41, NSSS 
3 836x414 Rib SS 
4 36x41, NSSS 
1 38x5 Rib SS 
6 38x5 NS SS 
3 35x5 Rib SS 


6c 


ce 


oe 


6é 


6é 


ce 


ce 


66 


6c 


(14 


79 
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6 85x5 NSSS : 

1 387x5 Rib SS ‘ 

3 37x5 NS SS s 

6 28x38 Red Tubes 
1538 30x3 . 
247 Comb. Tubes 
196 30x314 Red Tubes 

bealxe je ‘s 
26 382x314 “ i 

6 34x31, “ 
21 31x4 : . 
26 32x4 t 

9 33x4 : * 
26 34x4 rt - 
11 35x4 : : 
12 36x4 . 

9 32x44, “ i 

9 3838x414, “ i 
13 34x44, “ ‘é 
16 35x444 “ a 

9 386x444 “ i 

5 37x4l, “ - 

7 85x5 cs ‘ 
22 35x5 aS i 

9 37x5 : 

Q. Then this list which is offered in evidence— 
after sending that list on May 27th, you got this 
letter of June 2nd, did you? 


A. Yes, sir. 
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Mr. LILJEQVIST: From Mr. Fitzgerald. We 
offer it in evidence. 

Mr. BISCHOFF: I didn’t hear you offer in evi- 
dence letter marked Defendants’ Exhibit 4. I want 
to note my objection on the ground the pleadings 
do not permit the recovery of any rebates for de- 
cline in prices on any merchandise they had on hand 
prior to the settlement made in December, evidenced 
by notes or returned merchandise. The same gen- 
eral objection I have made right along. 

Objection overruled, exception saved. 

, Mr. BISCHOFF: No objection to letter of June 
2nd. 

Marked “Defendants’ Exhibit 5.” 


Defendants Exhibit No. 5 
San Francisco, Cal., June 2, 1921. 
Munnell and Sherrill Co. 
Portland, Oregon. 
Gentlemen: 

This will acknowledge your letter of the 27th 
ulto., enclosing list of tires and tubes which you 
state were on hand the 14th ulto. 

We presume you sent us the list to assist us in 
figuring out just what stock is entitled to a rebate, 
in accordance to manufacturers agreements cover- 
ing such matters. However, you do not mention 
the serial numbers pertaining to the tires and there- 
fore it will be impossible for us to determine wheth- 
er you have any rebate coming. 
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In looking over the list and noting various sizes, 
quantities and etc., we presume that you must have 
listed every tire you and your dealers have in stock 
and of course you understand that we cannot rebate 
on stock regardless of the date it was purchased, 
there has to be a limit to the protection of distrib- 
utors on price, otherwise the manufacturer would 
not stay in business very long. 

Send us immediately the serials covering stock 
mentioned on the list and we will trace them back 
and find out when shipment was made and those 
that come within the time limit will be referred to 
our invoice department and a credit issued for the 
differential. 

Yours very truly, 
Mohawk Rubber Co. Inc. 
S. F. Branch. 
By W. G. Fitzgerald, 
Pacific Coast Mer. 

Mr. LILJEQVIST: In answer to the letter of 
the 2nd, I hand you carbon copy and will ask you 
to produce the original. 

Mr. BISCHOFF: If you have the carbon you 
ean offer that. 

Q. I hand you carbon copy of letter and ask 
you if you wrote this? 


A. That is a letter I wrote. 


Mr. LILJEQVIST: We offer carbon copy which 
was written at the same time. 
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Mr. BISCHOFF: We don’t object on the ground 
it is a carbon, but we object on the ground we have 
been objecting all along, there can be no recovery 
or credits for merchandise they had on hand cov- 
ered by the settlement. 

Objection overruled, exception saved. 

Marked “Defendants’ Exhibit 6.” 

Exhibits 4, 5 and 6 read. 


Defendants’ Exhibit No. 6 
June 4, 1921. 
Mohawk Rubber Co., 
San Francisco, Cal. 
Attention Mr. Fitzgerald. 
My Dear Fitz: 

Replying to yours of June 2d, will say that the 
list we sent you was stock on hand and that sold on 
spring dating. 

The only agreement we know anything of is the 
one we made with you when we signed the notes 
last fall and which was to the effect that we were 
to be protected against decline. Quite naturally, 
we would have returned the stock to you at that 
time if we were not to receive protection, as it 
would be out of the question for us to go out and 
solicit spring dating orders without giving the 
dealers that protection which would be impossible 
for us to do unless we received it from you. We 
believe we are entitled to a rebate on the list as it 
stands. 


84 The Mohawk Rubber Co. vs. 


(Testimony of Arthur J. Sherrill.) 

Business is picking up somewhat but is still 
nothing to brag about. Of course, you know that 
Kelley’s new price is quite a bit under us on Cords 
and they are certainly making the most of it in this 
territory. 

We expect to take care of the note due June 
10th and certainly hope that we can make the re- 
maining payments when due. 

Yours very truly, 
Munnell & Sherrill. 

Q. Now Mr. Sherrill, with reference to that 
answer of Mr. Fitzgerald, and your response to 
him, will you state whether or not you took up sub- 
sequently with Mr. Fitzgerald, when he came to 
Portland, this same matter of the rebates which 
you claimed at that time? 

We did. 

Now, did you have a conversation with him? 
Yes, sir. 

Where did that conversation take place? 

In the office. 

Whose office? 

In our office. 

Who were present? : 

Mr. Munnell and Mr. Auspach were in the 
office at the time, I believe. 

Q. And who? 

A. Mr. Auspach. 

Q. You were there? 


PrOPrPOPoOPr O pb 
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A. Yes, sir. 

Q. Then besides yourself, there was Mr. Mun- 
nell and Mr. Auspach, I understand? 

A. Yes, sir. 

Q. And Mr. Fitzgerald? 

A. Yes, sir. 

Q. Now tell the jury that conversation. 

Mr. BISCHOFF: When was that? 

Q. All right; when was it, to the best of your 
recollection? 

A. That must have been some time in June, I 
don’t recall the exact date, but I think you have a 
letter there from Mr. Fitzgerald saying that he 
will be in Portland. 

Q. Here is a letter dated June 18th stating he 
will arrive in Portland Thursday morning, Is that 
the trip? 

A. I imagine that was it. 

Q. Then it was the trip that he made when he 
wrote you this letter? 

A. Yes. 

Q. And if in that letter, this letter of June 18, 
1921, he stated he would be in the next Thursday 
morning, it would be the 23rd of June this confer- 
ence took place? 

A. Sometime about that time. 

Q. Now, tell the jury what the conversation 
was between yourself and Mr. Fitzgerald at that 
time. in the presence of these witnesses. 

A. Well Mr. Fitzgerald came up— 
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Mr. BISCHOFF: We make the same objection 
to that testimony as we have heretofore made. 

Objection overruled, exception saved. 

A. Mr. Fitzgerald came up to Portland and we 
talked over different things, and finally discussed 
the proposition of our rebate, and finally he said, 
well, he said, “This matter is in such a condition 
here,” he says, “that it is going to be awfully hard 
to take this stock and figure out just exactly what 
your correct rebate would be.” He says, “The tires 
have been purchased at different times, and there 
was a fall dating”—the notes we gave him in 
the fall with the spring dating order, and the tires 
that we had purchased since then, and he felt that 
it would be a pretty hard question to figure out the 
actual amount that we were entitled to on rebate, 
and he also felt that we were not entitled to a 
rebate on our entire stock, and we agreed with him 
on that, that possibly it would be better to make a 
sort of compromise. So he suggested that inas- 
much as there were five notes, that we would con- 
sider one of these notes as the amount of the re- 
bate, and stated that he would go to San Francisco 
and issue us credit for that amount. 

COURT: Issue what? 

A. Give us credit; he would give us credit for 
that amount. 

COURT: For one of the notes? 

A. For one of the notes. 
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Q. As a mater of fact, the way you figured it 
out on the tires, as to the amount of rebate as 
shown, as you have testified the agreement was, 
was the amount of your rebate in excess of these 
notes—the amount of one of these notes? 

A. It would have been if we had rebated on the 
entire stock, as we originally sent the list to San 
Francisco. 

Q. Your rebate would really have been— 

A. Would have been in excess of the amount as 
we finally determined upon. 

Q. When you got through. You finally, after 
dickering back and forth— 

A. We agreed to a smaller amount. 

Q. And what agreement did he have with you 
with reference to how the note would be taken 
care of? 

Mr. BISCHOFF: Just a moment. It is apparent 
counsel is attempting to establish sort of an account 
stated with respect to that rebate item, or coming 
to an agreement as to the amount of the indebted- 
ness and promise to pay it, or give credit for it, 
which is the same thing, and if that is the purpose 
of it, we object to it, on the ground that there is no 
evidence in the record of any authority on the part 
of Mr. Fitzgerald to compromise any claim for the 
plaintiff, or to issue credit therefor, or to bind them 
by an agreement to release the payment of any 
notes, 


88 The Mohawk Rubber Co. vs. 


(Testimony of Arthur J. Sherrill.) 

Objection overruled, exception saved. 

A. At that particular time there was no men- 
tion made of any particular note, but at a subse- 
quent visit to Portland Mr. Fitzgerald told us to 
hold the last note. We had taken the matter up 
with him as to credits which had not come through. 
After he had returned to San Francisco we didn’t 
get our credits for these—credit for this amount, 
so when we took it up with him the second time 
when he came to Portland, which was possibly a 
month later, Mr. Fitzgerald said, “Well just pay— 
just hold out the last note. When you have come 
to the last note, why just hold that out, that will 
take care of the rebate.” 

Q. Not this agreement that he had with you in 
June, in which you adjusted the rebate that you 
were entitled to, in the manner you testified, will 
you tell the jury whether, when he got back to San 
Francisco, he performed his agreement and issued 
you this credit memorandum that he told you he 
would send you? 

Mr. BISCHOFF Same objection. 

A. He did not. 

Q. He did not. Then later on when he came 
back here you had a conversation again with him in 
reference to that? 

A. Yes, sir. 

Q. And then he told you what? 

A. That we were to take the last note; to pay 
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the four notes, and to take the last note as our 
rebate. 

Q. You might tell the jury, Mr. Sherrill, what 
the fact is with reference to whether his promises 
to you when he *-as on the ground, orally, and what 
he was to put in writing, was adopted by corre- 
spondence. What is the fact? 

Mr. BISCHOFF: That is objected to. 

COURT: Not a general statement. 

Q. All right, that will be a matter of argument. 
Now Mr. Sherrill, this other rebate that we claim 
in our answer, of $249.00. Are you familiar with 
the facts of that? 

A. I know nothing about that at all. 

Q. The bookkeeping department knows that? 

A. Mr. Munnell or Mr. Auspach. 

Q. Now Mr. Sherrill, I want you to state what 
the situation was along about the Ist of Decem- 
ber 1921— 

COURT: Let me understand the condition of 
this record now. You are claiming that the rebate 
of $249 was settled by an agreement that it should 
be used in cancelling the third note? 

Mr. LILJEQVIST: First of all, we had an 
agreement when we gave the notes, we would get a 
rebate, that is the rebate made May 10th. Then 
when he came here we had this other conversation 
with him, and he agreed to give us credit memoran- 
dum for it, which would take care of the indebt- 
edness. 
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COURT: Which finally resulted— 

Mr. LILJEQVIST: In an agreement to take 
care of the last note. That is our claim for the 
agreement. We have a further claim, we will come 
to the third claim. 

Q. Now Mr. Sherrill, will you state what the 
situation was about the middle of September, 1921, 
when Mr. Fitzgerald came up here, as to your ac- 
count with the Mohawk Rubber Company, about 
the time you entered into this American Tire & 
Rubber Company deal? 

A. Mr. Fitzgerald called on us—it must have 
been about the first week in September, along the 
first part of September, first or second week—and 
at that time we hadn’t been getting along very well 
with the line. We had—we weren’t doing very well 
with it, and we weren’t selling any large truck tires. 
We had a few in stock, but hadn’t been able to sell 
any amount, and Mr. Fitzgerald— 

Q. Just right here, before you go any further. 
What is the fact at that time as to whether your 
dealers had returned stock to you and whether 
your dealers refused to do any business with you 
with reference to the Mohawk line? 

COURT: I don’t think that is important in this 
case; unless coupled up with some agreement it 
would not be important. 


Mr. LILJEQVIST: One reason why they were 
willing to surrender the line. 
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COURT: It doesn’t make any difference why 
they were willing to surrender, the question is 
whether they did surrender. 

Q. All right. Go ahead and tell what your 
agreement was with Mr. Fitzgerald. 

A. Mr. Fitzgerald first asked me about letting 
Mr. Cassidy sell truck tires, that is, pneumatic, 
that is the large sizes which we were not selling. 
To the best of my recollection I told him I didn’t 
believe he could get Mr. Cassidy. Mr. Cassidy was 
tied up with the General Factory, and Mr. Fitz- 
gerald then told me that he had had an interview 
with Mr. Cassidy, in San Francisco, I believe, and 
he really felt he could get Mr. Cassidy for a distrib- 
utor; that Cassidy with about to sever his connec- 
tion with the General Company, and he thought 
that if we didn’t stand in his way he might get— 
switch the account to Mr. Cassidy; and he sug- 
gested, that, or agreed that if we would allow him 
to do that he would take our stock off our hands. 
We had the exclusive right in the territory, and 
if we didn’t stand in his way, that he would relieve 
us of the stock, and while there was no amount 
specified, the agreement called for any stock that 
we might give to Mr. Cassidy we considered would 
be the amount of our indebtedness, and later on 
delivered that amount of stock. 

Q. Did he have a conversation also with Mr. 
Munnell? 
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Mr. BISCHOFF: I move to strike the answer 
as a statement of conclusion, the statement that he 
regarded that as an agreement. He hasn’t stated 
any conversation from which any agreement may 
be inferred. 

COURT: You can get that on cross examina- 
tion. 

Exception saved. 

A. Mr. Fitzgerald asked me what I thought 
Mr. Munnell would say about changing the line, 
and I said, “Well, ask Mr. Munnell what he thinks 
about it,” and— 

Q. Did he take it up with him then? 

A. He took it up with him right at that time. 
Mr. Munnell came in, and Mr. Fitzgerald said, 
“Rd, if I take your stock off your hands, can I 
transfer the account to Cassidy or the American 
Tire & Rubber Company?” And Ed said, “Yes, 
if you relieve us of our stock you can do that.” 

Q. Then did you have an understanding with 
Mr. Fitzgerald that he could transfer the Mohawk 
line to Mr. Cassidy in consideration of taking this 
stock off your hands? 

A. We did. 

Mr. BISCHOFF: Objected to as leading and a 
statement of a conclusion. 

COURT: State what the conversation was. 

Mr. BISCHOFF: I move to strike the answer. 

COURT: Your question is leading and calls 
for a conclusion. 
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Q. Did Mr. Fitzgerald give you a letter in writ- 
ing evidencing the agreement which you had at 
that time with him? 

A. He did. 

Q. I hand you herewith a paper, and ask you 
to tell the jury whether or not that is signed by 
the Mohawk Rubber Company by Mr. Fitzgerald, 
Pacific Coast Manager? 

A. That is his letter. 

Q. Was that given to you? 

A. We received that in the mail Monday morn- 
ing after Mr. Fitzgerald left. 


Letter offered in evidence, received without ob- 
jection, marked “Defendants’ Exhibit 7,” and read’ 
to the jury. 

Defendants’ Exhibit No. 7 


Portland, Oregon, Sept. 18th, 1921. 
Munnell and Sherrill, 
Portland, Oregon. 
Dear Sirs: 

This letter will be your authority to turn over 
to George H. Cassidy, Prop. of the American Tire 
and Rubber Co. of your city, any Mohawk tires or 
tubes that you have in stock at present and in any 
quantity or sizes that might be agreeable to your- 
selves and the said George H. Cassidy, Prop. of the 
American Tire and Rubber Co. 

Please furnish us with a list showing the 
serials, styles and types of any tires that you might 
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turn over to the other party, also furnish us with 
list showing the red and gray tubes that might be 
transferred to the same party. Upon receipt of 
said lists and information, credit for the amounts 
will be issued to apply against your account. 
Yours very truly, 
Mohawk Rubber Co. Ine. of N. Y. 
By W. G. Fitzgerald, 
Pacific Coast Manager. 

Q. Did you pursuant to that letter, furnish a 
list of the tires which you turned over to the 
American Tire & Rubber Company? Did you send 
the Mohawk Rubber Company a list of the tires 
which you turned over to the American Tire & 
Rubber Company? 

A. Yes. 

Q. Mr. Sherrill will you tell the jury whether 
or not Mr. Fitzgerald went over the tires at your 
place of business at the time you were having the 
negotiations which resulted in this letter which he 
gave your firm? 

A. He did. 

Q. He knew what you had there did he? 

A. He did. 

Q. Now will you tell the jury whether or not 
he did turn the Mohawk line over to Cassidy, or 
the American Tire & Rubber Company, pursuant 
to this arrangement? 

A. Pardon me. 
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Q. Tell the jury whether Fitzgerald, on behalf 
of the Mohawk Rubber Company, did turn the 
Mohawk line over to Cassidy and the American 
Tire & Rubber Company pursuant to this arrange- 
ment? 

A. He did. 

Q. Tell the jury whether or not Mr. Cassidy, on 
behalf of the American Tire & Rubber Co. got 
from you the tires? 

A. He did. 

Q. Did he receipt to you for the tires which he 
obtained? Just tell how he got them. 

A. I presume that he receipted in the usual way. 
He sent his truck down for the tires, and his truck- 
man signed our shipping receipt. 

Q. That is, Cassidy, on behalf of the American 
Tire & Rubber Company, sent his truckman up to 
your place of business? 

He did. 

The tires were loaded on there? 

Yes, sir. 

And the truckman took them away, did he? 
Yes, sir. 

Did the truckman give you a receipt? 

He signed our shipping receipt. 

Is that the regular way you use in your 
business? 

A. Yes, sir. 

Q. Is that the kind of form you use in your 
business when you ship stuff to other persons? 


OPO POPO YS 
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A. Yes, sir. 

Q. Indicating the condition, etc., in which you 
ship it? 

Mr. BISCHOFF: The paper speaks for itself 
as to what it is. 

Q. The usual form you use? 

A. Yes, sir. 

Q. And the man Cassidy sent down signed this 
paper, did he? 

A. He did. 

Q. That is his signature? 

A. Yes, sir. 

Q. Now, Mr. Sherrill, will you tell the jury—in 
this letter that he wrote you and told you to furnish 
him list, and upon receipt of the list he would give 
you credit—was that list sent to the San Francisco 
office? 

A. Yes, sir. 

Q. Will you tell whether the arn Francisco office 
gave you credit for the tires you turned over pur- 
suant to that letter of instructions? 

A. They did not. 

Q. About how much credit did they give you, 
do you remember? 

A. Well I am not certain as to the amount. I 
believe they gave us credit for a smal] amount. 

Mr. LILJEQVIST: We shall call another wit- 
ness to prove that, I think. 

Q. Then outside of a small credit which you 
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got, did the Mohawk Company, the plaintiff in this 
case, give you any credit for the balance of the 
tires which you turned over to the American Tire 
& Rubber Company pursuant to the letter of in- 
structions, which has been offered in evidence? 

A. I didn’t get that question. : 

Mr. BISCHOFF: Objected to on the ground 
there is no evidence in the record of just what was 
turned over, what amount of money, or how much 
rebate entitled to, or whether entitled to any re- 
bate on that stock. 

COURT: The witness can state what credit, if 
any, was given. 

Mr. BISCHOFF: We submit the best evidence 
of these credits are the credit memorandums re- 
ceived, which show exactly what he received. 

COURT: If he knows what he received. 

Q. I hand you herewith a list and ask you if 
this is a list of the credits which they gave you on 
tires returned over to the American Tire & Rub- 
ber Company? 

A. I would take it that that was the list, yes. 

Q. Do you know how much the entire amount 
of tires was, that you turned over to that company 
pursuant to this letter of instructions, which they 
failed to give you credit for, outside of this list 
here which I have shown you? 

A. As I recall it, approximately $9000. 

Mr. LILJEQVIST: The bookkeeping depart- 
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ment will show the exact figures. We offer this in 
evidence, after submitting to counsel. 

Mr. BISCHOFF: We object to it on the ground 
that the credit is already accounted for in the state- 
ment which is in evidence, and to allow this indi- 
vidual credit would make it appear as if there were 
two credits for the same amount. 

COURT: It is not offered for that purpose, 
simply offered to show the amount they didn’t get 
credit for, that they claim they are entitled to. 

Mr. BISCHOFF: The amount of $1087.86 which 
is the total of this, is accounted for in the credits 
we gave them. 

COURT: I understand that. 

Mr. BISCHOFF: I don’t want it to be under- 
stood they are entitled to both. 

COURT: I don’t understand it is offered for 
that. 

Marked “Defendants’ Exhibit 8.” 

Defendants’ Exhibit No. 8 

Credit Memo 

THE MOHAWK RUBBER CO. OF NEW YORK, 
INC. . 

Akron, Ohio. 
Receiving Order No. 149 Credit Memo No. 392 
Branch, San Francisco Date Niove29) 1921 
Credit to, Munnell & Sherrill 
Address, 41 1st., Portland, Ore. Salesman 
Terms 5 per cent Dec. 10th Fitzgerald T 
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Credit—By Return Goods Allowance: 


2 338x4 SS NS Cords 33.47 66.94 
ieesixt SS NS “ 34.11 34.11 
Beesoxo oo NS * 46.22 138.66 
aes’ 6S Rib 32.00 64.00 
2 338x4 SS Rib “ 32.64 65.28 
2 34x4 SS Rib “ 33.24 66.48 
1 32x44, SS Rib “ 36.18 36.18 
2 385x444 SS Rib “ 39.05 78.10 
2 386x444 SS Rib “ 39.85 (Ly 
ieaoxs oo Rib “ 45.08 45.08 
2 80x5 SS Rib “ 46.638 93.26 
3 380x314 C1 NS Fabrics 18.89 40.17 
4 32x84 SS NS “ 16.58 66.32 
1 33x4 SSNS “ 22.00 22.00 
1 32x44, SS NS “ 20:27 20:24, 
1 40x8 SS NS Cord 105.31 105.81 
1027.86 

5 per cent Ex. Tax Net 51.39 

$1079.25 


Applying on Account. 
Why Passed This stock delivered direct to Ameri- 
ean Tire & Rubber Co., Portland, Ore. 
Approved WGF 
Q. I hand you herewith a carbon copy and will 
ask you if the typewritten figures constitute an 
original duplicate of the list which your firm sent 
to San Francisco, of the tires which were turned 
over to the American Tire & Rubber Company? 
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A. It does. 

A. N. AUSPACH, a witness called in behalf of 
the plaintiff, being first duly sworn testified as 
follows: 

Direct Examination. 
Questions by Mr. Liljeqvist: 

What is your business? 

A. At the present time it is various duties 
about the office of Munnell & Sherrill. 

Q. Were you employed by that firm during the 
year 1921? 

A. I was. 

Q. Now are you familiar with this letter of- 
fered in evidence as Defendants’ Exhibit 7, a letter 
of September 18, 1921, letter of instructions? 

A. Iam. 

Q. Will you state whether or not a list was 
prepared pursuant to the terms of that letter, and 
if so, who prepared it? 

A. It was prepared by myself. 

Q. And what did you do with that list? 

A. I mailed it to the Mohawk Rubber Company 
in San Francisco. 

Q. You did that personally, did you? 

A. I did. 

Q. Did you typewrite the list yourself? 

A. I did. 

Q. You are also a reporter, or shorthand man, 
and run a machine? 
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A. After a fashion, yes. 

Q. Tell the jury whether you made a carbon 
copy of the list which you mailed to San Francisco, 
at the same time you made the original? 

A. I did. 

Q. I hand you herewith, and ask you, outside of 
the pencil memoranda on that paper there, if you 
are familiar with that document? 

A. Yes, sir, I am. 

Q. Have the pencil memoranda been made on 
there since? 

A. Since the letter was written, yes, sir. 

Q. The typewritten portion of that list, will 
you state what that is with reference to being a 
true copy, or otherwise, of the original which you 
sent to San Francisco? 

A. It is a true copy. 

Q. Can you fix approximately the date you 
mailed that to the San Francisco office? 

A. It was a short time after Mr. Fitzgerald 
gave us instructions a very few days. 

Q. And was it before you received this credit 
memorandum which has been offered in evidence as 
Defendants’ Exhibit 8? 

A. Yes, I think it was. 

Q. Have you made an exact duplicate of this, 
without the pencil memoranda on it. 

A. I have. 

Mr. Liljeqvist: We would like to offer this, and 
substitute a copy. We don’t like to erase the 
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memoranda, but will if necessary. Any objections 
to substituting a copy? 

Mr. BISCHOFF: No objection to substituting 
a copy. We object to the introduction in evidence 
of this list, on the ground it now appears from the 
contract in evidence that the only tires Munnell & 
Sherrill were authorized to turn over to Cassidy, 
were such as were agreeable to him. So the mate- 
rial issue is, what tires were turned over to Mr. 
Cassidy, which tires were agreeable to him, in 
accordance with that letter. We are not concerned 
with the list sent to San Francisco; we are only to 
be bound by the merchandise turned over to and 
accepted by Mr. Cassidy. 

Mr. LILJEQVIST: If there is no dispute about 
sending the list, we don’t care; we sent the list, as 
we agreed to do; that is the only purpose, to show 
we performed our part of the agreement. 

COURT: You will have to show that the tires 
were turned over pursuant to that contract, to 
Cassidy. 

Mr. BISCHOFF: Does your Honor admit the 
list? 

COURT: All they want to show is that in com- 
pliance with their instructions they sent the list to 
San Francisco, yes. 

Mr. BISCHOFF: Save an exception. 

Marked “Defendants’ Exhibit 9.” 
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Defendants’ Exhibit No. 9 
LIST OF TIRES TURNED OVER TO THE 
AMERICAN TIRE AND RUBBER 
COMPANY 
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3830x314 Rib: 


510126 
510129 
509218 
482748 
497487 
508178 
482753 


510976 
510978 
508333 
482754 
487583 
480384 
459556 


87—82x3814 NS: 


556085 
596336 
498035 
556869 
487233 
492463 
605866 


596387 
596904 
492370 
506545 
480071 
490423 


33—32x314 Rib: 


428945 
424607 
452073 
518940 
494704 
433041 


481114 
488076 


429018 
429299 
488796 
250852 
495397 
429154 


11—31x4 Rib: 


487180 
487194 


494120 
510335 
510404 
485681 
497588 
4809383 


556936 
506544 
492361 
506649 
490209 
556937 


424325 
494703 
488797 
514227 
495223 
438560 


487494 
481533 


510460 
508174 
482160 
482745 
508324 
582853 


596024 
506219 
498583 
506587 
492572 
596388 


418588 
494771 
489109 
515789 
433710 


486984 
450928 


511085 
508336 
485450 
482327 
508183 
481446 


556460 
490506 
492428 
506730 
492754 
506784 


429211 
488359 
488156 
515761 
433856 


488038 
A81115 


510122 
508185 
485459 
481445 
508491 
481326 


596821 
492430 
556906 
556337 
492268 
606146 


429012 
488360 
432002 
517949 
437445 


488115 
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1 BRS IRIS) Weil: 
549313 
32 Xai: 
466296 469787 
470179 467964 
20—33x4 Rib: 
502053 498644 
543692 543846 
470225 470561 
465923 472314 
17—84x4 Rib: 
4813840 482830 
499555 508969 
482359 482548 
7—34x4 N 8: 
504862 505364 
504485 
8—82x414 N 8: 
583876 556537 
551275 547316 
1— 338x414 N S: 
470548 
6—34x414 N S: 
600878 600957 
9—35x414 N 8: 
5149383 5152038 
514724 514986 
7—35x4l4 Rib: 
514748 317161 
51472] 


489883 
458934 


543693 


043542 
469860 


480064 
481835 
481504 


481544 


551187 


600790 


514987 
507117 


549346 
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493281 
489686 


544003 


043773 
470110 


480941 
481704 
482253 


508016 


o17577 


396009 


519152 


514921 


US. 


532261 
580592 


543772 


470281 
AT1757 


482172 
480430 
480948 


504999 


517663 


533942 


597321 


548035 


469645 


543941 
478895 
469542 


509820 
482608 


481609 


518047 


600797 


536916 


548246 
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2—36x4l4 N BS: 
450183 440081 
1—36x414 Rib: 
324439 
2—34x414 Rib: 
331564 364828 
2—37x5 N S: 
405898 265204 
1—37x5 Rib: 
227326 
2—385x414 N 8: 
331960 327333 


26—32x314 Rib Cord: 


546330 
560894 
561178 
560910 560858 
547021 546991 
12—32x4 Rib Cord: 
546075 544757 
546846 545834 
9—83x4 N S Cord: 
577101 546831 
576918 577183 
11—33x4 Rib Cord: 
575819 559316 


545618 545844 
2—34x4 Rib Cord: 
562360 562511 


546968 
d47117 
560907 


546927 
547049 
561118 
560793 


049987 


045725 


517141 
577204 


575239 
576366 


1—82x414 Rib Cord: 


500979 


560827 
546650 
57542 

560899 


040893 


544988 


576930 


401534 
506256 


561008 
546732 
979128 
562329 


045499 


546134 


577172 


414078 
506310 


560797 
460961 
575144 
561084 


545998 
546871 


562569 


402967 
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3—82x414 N 8 Cord: 
595085 595849 484387 
25—34x414 N S Cord: 


546698 
6073892 
546893 
546838 


547162 
607393 
546865 
546797 


546947 
607394 
546502 
546331 


546672 
505777 
546909 
546526 


VS. 


546092 
547015 
547010 
546837 


602730 
546793 
546853 
546835 


547041 
8—35x4l4 
526275 
429987 
8—35x414 
506128 
545522 
4— 36x41, Rib Cord: 
412156 491596 473432 
3—33x5 Flat Cord: 
619463 6196386 618963 
1—88x5 Rib Cord: 
547096 
3—36x6 N S Truck Cord: 
546548 546154 546205 
1—38x7 N S Truck Cord: 
594418 
2—35x5 Rib Cord: 
451665 500849 
1—40x8 N S Cord: 
586135 
2—36x414, Rib Cord: 
586168 586173 


Rib Cord: 
5273806 525945 
527596 

N S Cord: 
545630 545561 
545555 


525862 455849 428864 


545533 506043 506512 


413761 
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24—32x314 N 8 Cord: 
561424 561854 575211 575320 575678 575697 
579679 575747 575740 575715 575745 575720 
079708 575703 546925 547140 561557 561550 

Z 861603 561472 561529 561426 561383 561497 

5—36x6 Tubes 

1—38x7  “ 

2—40x8  “ 


Cross Examination. 
Questions by Mr. Bischoff: 

Did you write a letter which accompanied this 
memorandum? 

A. I don’t remember whether I did or not. 

Q. What is there about this memorandum which 
fixes the time when you prepared it and sent it? 

A. The only thing would be the instructions 
from Mr. Fitzgerald. The list is headed with nota- 
tion that they were turned over to the American 
Tire & Rubber Company. 

Q. What is there about it that indicates or 
brings to your mind that it had been mailed or sent 
to San Francisco. I am trying to find out? 

A. Well, I recognize the list as one I made at 
the time, and I know I mailed it. 

Q. Did you personally deliver the tires to Cas- 
sidy? 

A. I know he called for them, his transfer man 
called for them. 


Q. Where did you get this list—the information 
from which you made this list? 
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A. I counted the tires. 
Q. When did you count the tires? 
A. Preparatory to Cassidy calling for them. 


Redirect Examination. 
Questions by Mr. Liljeqvist: 

Did you count the tires that were put on Cas- 
sidy’s truck? 

A. As they were put on Cassidy’s truck? 

Q. Yes. 

A. No, I counted them before they were put on 
the truck. 

Mr. LILJEQVIST: I offer this receipt in evi- 
dence, which has been heretofore testified to. 

Mr. BISCHOFF: Objected to as not binding 
upon the defendants. Shipping receipt, and signed 
by some drayman, and by which it certainly cannot 
be bound. 

COURT: Only competent for the purpose of 
showing or pretending to show delivery by the de- 
fendant to Cassidy. 

Mr. BISCHOFF: He also claims for it some- 
thing about the printed notice, “Received in good 
order,” and intends to claim by that that we are 
bound by the condition as receipted for. 

Mr. LILJEQVIST: Cassidy’s man came after it. 

COURT: I know. 

Mr. BISCHOFF: Do I understand your Honor 
does not permit for the purpose of proving con- 
dition? 
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COURT: No, the mere fact of delivery. 
Marked ‘Defendants’ Exhibit 10.” 
Defendants’ Exhibit No. 10 
BILL OF LADING 

Received from Munsell & Sherrill, at Portland, 
Oregon 9-21-21. 

Consigned to American Tire and Rubber Com- 
pany. 

366 Tires 
6 Tubes 
Transfer Agent 
per Fisher 

Mr. LILJEQVIST: We save an exception to 
that part of the ruling which does not permit in- 
formation as to the condition of the tires when 
received, “In apparent good order.” 

Q. Do you know whether the number of tires 
indicated in that receipt were turned over to this 
transfer man? 

A. I am not positive, no. 

Q. You didn’t count them up yourself? 

A. No. 

Recross Examination. 
Questions by Mr. Bischoff: 

I want to ask a question. You have been talk- 
ing about Cassidy’s truck. Do you know whether 
Cassidy ever had a truck? 

A. I presume it was his truck. 

Q. You presume it? 
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A. He sent it down. 

Q. Isn’t it a fact this was a truck furnished by 
some dray company—some transfer company? 

A. Apparently, from the way it was sent. 

Q. Do you know, of your own knowledge, who 
requested that truck to come there? 

A. I do not. 

Mr. BISCHOFF: I move to strike the testimony 
of the witness that Cassidy’s truck was sent. 

Mr. LILJEQVIST: I ask did you order that 
truck? 

Mr. BISCHOFF: We deny that Cassidy sent for 
any tires. 

Mr. LILJEQVIST: Did you order that truck, or 
that drayman, to come after those tires? 

A. I did not. 

Witness excused. 

A. J. SHERRILL resumes the stand. 

Direct Examination. 
Questions by Mr. Liljeqvist: 

Mr. Sherrill, tell the jury whether or not you 
employed this transfer man or drayman to come 
and get those tires? 

A. I did not. 

Q. Did Munnell & Sherrill employ him, or en- 
gage him, or ask him to come? 

A. Not to my knowledge. 

Q. You didn’t do it personally? 

A. No. 
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Q. Do you know whether the number of tires 
shown in that receipt were turned over to this 
transfer man? 

A. I don’t know whether they were or not. 

Q. That is the receipt he gave? 

A. He receipted for that number of tires, and 
they didn’t report shortage at the other end. 

Q. Will you state whether or not Cassidy ever 
made any complaint to you with reference to these 
tires? 

A. He did not. 

Q. Counsel has made some reference to the 
tires, that it was agreed upon that you should turn 
over to Cassidy such tires as were agreeable to him. 
Now this list of tires that was turned over to Cas- 
sidy, will you state whether or not Mr. Fitzgerald, 
of the plaintiff company, went through that list of 
tires with you and saw them? 

A. He did. 

Q. And later on when the drayman came, will 
you tell whether the tires that were given to him 
were part of the tires which Mr. Fitzgerald saw? 

A. They were. 

Q. Did Mr. Cassidy ever, or did the American 
Tire & Rubber Company ever offer to return to 
you any tires which you turned over to them when 
the drayman came? 

A. No, sir. 

Q. Did they ever kick to you about not getting 
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enough, or getting too many, or anything the mat- 
ter with the quality, or anything else? 

A. No, sir. 

Q. Did he ever indicate to you that he didn’t 
agree to receive from you these tires which you 
turned over to him? 

A. No, sir. 

Q. And the next thing you ever heard about this 
transaction, was it from Cassidy, or from whom 
was it? 

A. It was from San Francisco, the Mohawk 
Rubber Company. 

Q. Now Mr. Sherrill, will you tell the jury 
whether these tires which you turned over to the 
American Tire & Rubber Company constituted your 
entire stock of tires? 

A. They did not. 

Q. How many tires did you keep? 

A. I couldn’t say for sure, but I believe it was 
$4000 or $5000 worth of stock. 

Q. Where were the tires which you kept? 

A. A portion of them were in our—in our store 
at First and Ash, and a portion were up at the re- 
tail store upon Broadway. 

Q. Those that were at your retail store, or at 
your store up at—what place you say? 

A. First and Ash. 

Q. Those are the ones which Mr. Fitzgerald 
saw? 
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A. Yes. 

Q. You kept part of those, did you? 

A. We kept part of those, yes, sir. 

Q@. Did you send any to Cassidy from the upper 
store at all? 

A. No, sir. 

Q. Do you remember approximately how many 
tires you kept at the upper store? 

A. I imagine there was probably $1500. 

Q. About what? 

A. About $1500 worth. 

Q. Then of the entire stock that you had, you 
retained about $1500 worth, which was at your 
store on Broadyay, wasn’t it? 

A. Yes. 

Q. Broadway and what street? What is the 
name of that other street? 

A. Broadway and Ankeny. 

Q. Those tires up at that store, did Mr. Fitzger- 
ald see those? 

A. No. 

Q. And they were not transferred to Cassidy? 

A. No. 

Q. Will you tell the jury whether Mr. Fitzger- 
ald saw, or had oportunity to see and examine with 
as much detail as he desired, all the tires which you 
turned over to the American Tire & Rubber Com- 
pany? 

A. He took the stock with me, we took the stock 
together. 
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Q. Mr. Fitzgerald didn’t tell you—pick out cer- 
tain ones you should give the Amreican Tire & 
Rubber Company—and not others? 

A. No. 

Q. As I understand from you. Did you ever 
receive any complaint from the American Tire & 
Rubber Company in reference to the tires, the 
amount the receipt mentioned, the quality or con- 
dition, or otherwise? 

A. Never did. 

Q. Tell the jury whether you ever got any credit 
from the American Tire & Rubber Company out- 
side of this small credit which has been shown here 
in this list offered in evidence. If you ever got any 
credit at all on the entire amount of tires you de- 
livered to the American Tire & Rubber Company, 
outside of this credit? 

COURT: He has testified three times about that. 

Q. Will you tell the jury whether or not you 
have tendered into court the amount of money you 
claim is due from you to the Mohawk Company? 

A. We tendered the amount we claim is due the 
Mohawk Rubber Company. 

Q. Did you offer to pay that before they brought 
the lawsuit? 

A. We did. 

Q. Will you tell the jury whether any money 
due or owing from Munnell & Sherrill to the Mo- 
hawk Rubber Company? 
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Mr. BISCHOFF: That is objected to. 

COURT: That is the question we are trying to 
find out. That is what this jury is for. 


Cross Examination. 
Questions by Mr. Bischoff: 

You say you tendered some money. You mean 
you offered'to pay the plaintiff the balance, or do 
you mean to say you gave the Clerk of the Court 
some money? 

A. We sent a check to Mohawk Rubber Com- 
pany. 

Q. That check was returned to you, wasn’t it? 

A. It was. 

Q. Well did you give any money to the Clerk of 
the Court? 

A. I believe we did, yes, sir. 

Q. Do you know whether you did or not? 

A. It is handled by Munnell or Mr. Auspach. 

Q. You don’t know of your own knowledge 
whether any money was tendered in court or not, do 
you? 

A. I didn’t bring it up myself. 

Q. Then you don’t know. 

Mr. LILJEQVIST: If it hasn’t been, it is our 
mistake, and we will bring it in the morning. The 
Clerk can tell us that. 

Mr. BISCHOFF: I want to find the accuracy 
of his statement. 
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Mr. LILJEQVIST: He gave it to us to pay, and 
I suppose Mr. Cake did it. 

COURT: Go on with your examination. 

Q. You began doing business with the Mohawk 
Rubber Company when? 

Meg die IES). 

Q. About what part of the year 1919? 

A. The early part of the year, along in March 
I believe; March or April. 

Q. Now the beginning of your arrangements 
with that company was an interview with Mr. Fitz- 
gerald, wasn’t it? 

A. No, it was an interview with Mr. Cowden. 

Q. But, before you concluded your arrange- 
ments, you had an interview with Mr. Fitzgerald, 
didn’t you? 

A. Yes, sir. 

Q. And your arrangements with Mr. Fitzgerald 
in that respect were confirmed by a letter from the 
home office in Akron, Ohio, is that right? 

A. We received a letter from Mr. Mason in re- 
ply to our request for contracts. 

Q. And you did get a reply, didn’t you? 

A. Yes, we did. 

Q. And that was the letter which formed your 
contract? 

A. It wasn’t exactly a contract, it wasn’t signed 
by us. : 
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Q. But you acted upon it, didn’t you? Didn’t 
you act upon that letter? 

A. Well to a certain extent I presume we did. 

Mr. BISCHOFF: Letter dated June 18th, 1919, 
offered in evidence, marked “Plaintiff’s Exhibit F,” 
and read. 

Plaintiff’s Exhibit F 
Akron, Ohio, U.S. A., June 18, 1919. 
Munnell & Sherrill, 
40 First St., Portland, Ore. 
Gentlemen: 

Confirming conversation with our Mr. Fitzger- 
ald, it is our understanding that he has arranged 
to turn over to you the State of Oregon with the 
exception of towns where we have established 
accounts, also the following territory in Washing- 
ton: South of Snake River, Walla Walla excluded 
in the event you do not establish an account there 
in 90 days. Towns along the Northern Pacific 
Railroad, north to Centralia, thence to South Bend. 
In the State of Idaho, towns on the Union Pacific 
Railroad south to Mountain Home. 

The City of Portland is included in the terri- 
torial arrangement, conditioned upon your opening 
a retail store to sell Mohawk tires, and in the event 
you do not do this within the next three months, we 
have the privilege of taking this town over and 
soliciting a retail account. 

TERMS: Monthly settlement of account by cash 
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less 5 per cent on the 10th of the month on ship- 
ments from San Francisco Branch. Monthly settle- 
ment of account by cash less 5 per cent on the 10th 
of second proximo on shipments from the factory. 
These terms may be deviated from by mutual con- 
sent without affecting other rights of either party. 

FREIGHT CHARGES: We allow you freight on 
all shipments of 100 lbs. or more where made from 
the Branch or from the factory. On express ship- 
ments where they would be entitled to freight al- 
lowance, an amount equal to the freight will be 
allowed. 

ADVERTISING: We agree to supply you with 
pamphlets, price lists and other advertising matter 
which we shall get out, in such quantities as you 
can use to advantage, without any additional charge 
except the customary charge, if any, made to our 
regular customers. 

This agreement is subject to fire, strikes and 
other delays beyond our reasonable control, and 
expires by limitation on September 1, 1919, but may 
be renewed by mutual agreement in writing at that 
time. 

Very truly yours, 
The Mohawk Rubber Company, 
M. E. Mason, 
Sales Manager. 
MEM-RJ 
Dict. 6-17-19 
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Q. Did you make a response to that letter, dis- 
puting any of its terms? 

A. I don’t personally recall having read that 
letter. 

Q. You went right ahead and operated under 
that arrangement, didn’t you? 

A. I say I don’t personally recall that particu- 
lar letter. 

Q. Now when this arrangement terminated by 
its own terms, September Ist, 1919, did you make 
any other agreement with them in writing? 

A. No, sir. 

Q. Now Mr. Sherrill, you have testified here to 
a number of conversations which you say you had 
with Mr. Fitzgerald, in which he made certain—you 
say he made certain promises or agreements. Did 
you ever inquire of Mr. Fitzgerald if he had author- 
ity to make those promises? 

A. No, sir. 

Q. Did Mr. Fitzgerald ever volunteer any state- 
ment to you as to the scope or extent of his author- 
ity to make promises on behalf of his company? 

A. It is possible that he might. 

Q. Have you any recollection as to that? 

A. I haven’t any particular recollection. 

Q. Do you recall him stating to you on one or 
more occasions that he had no authority to agree 
to a return of the merchandise, or with respect to 
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any arrangement as to credit and things of that 
character? 

A. Possibly at different times he has mentioned 
his authority. 

Q. He told you that, didn’t he? 

A. I don’t know of any particular instance. 

Q. I am not asking you when it took place, but 
he did at times talk to you along that line, didn’t 
he? 

A. We were accustomed to have branch man- 
agers— 

Q. Now Mr. Sherrill, you have heard the ques- 
tion, and I am going to ask you to answer that ques- 
tion and not something else. 

A. I can only answer by saying I don’t recall 
any particular time. It is possible that he has. 

Q. Such conversation did take place? 

A. Possibly. 

@. Now to further refresh your recollection 
along that subject, isn’t it a fact that he told you 
about those things whenever you were making a 
request to Mr. Fitzgerald that he secure certain 
credits for you, or he consent to the return of mer- 
chandise, or when you asked him to take back mer- 
chandise; didn’t he on those occasions tell you that 
he couldn’t do anything for you, but would have to 
relay it back to Akron? 

A. No, sir. 

Q. Never told you that? 
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A. At the time the arrangement was made with 
Mr. Fitzgerald for taking back the stock— 

Q. Beg your pardon? 

A. At the time the arrangement was made—at 
one time arrangement was made with Mr. Fitzger- 
ald that he didn’t state he would have to take up 
with the factory. 

Q. On one occasion he didn’t state that? 

A. Yes. 

Q. But on other occasions he did tell you that? 

A. It is possible. 

Q. Now do you recall an instance when you had 
taken a large order for about $10,000 worth of mer- 
chandise from a concern here, and later found they 
couldn’t use it, or wouldn’t take it. Do you remem- 
ber that instance? 

A. Yes, sir. 

Q. And you wanted itzgerald to take that mer- 
chandise back, didn’t you, when he was here, and 
you spoke to him about it? 

A. That was included—that order was included 
in the merchandise that we were asking him to take 
back. 

Q. You asked him to take it back? 

A. Yes, sir. 

Q. And didn’t he tell you on that occasion that 
he couldn’t determine that matter, that that was 
out of his jurisdiction and he would try to see what 
he could do for you? 
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A. He told us at various times to return tires. 
He told me in San Francisco in July, to return tires. 

Q. Mr. Sherrill, I want you to stick to the inci- 
dent I am talking about. We will.come to the other 
later. I am talking about the time when you re- 
quested Mr. Fitzgerald to take back the $10,000 
worth of tires, the tires that were shipped to enable 
you to fill that order, and when you found you 
couldn’t fill it, you requested him to take that stuff 
back. Didn’t he tell you then that he couldn’t tell 
you anything about it? That he had no authority? 
That he would have to take it up with the home 
office and see if he couldn’t induce them to permit 
him to take them back, or words to that effect? 

A. I don’t recall that. 

Q. Did he say anything to you on that subject 
at that time? 

A. He has at various times. 

Q. He has told you that he would have to take 
it up with the home office, at various times? Is 
that right? 

A. Certain things. 

Q. Now you spoke of some tires being returned. 
Now Mr. Sherrill, isn’t it a fact that that had refer- 
ence to tires where adjustments were made for 
defective condition; that is, if a customer brought 
back a tire because it hadn’t worn properly, you 
were privileged to return it and get an aujustment 
on that account? Isn’t that right? 
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A. That would be one of the times, yes. 

Q@. In such instances there never was any dis- 
pute between you and Fitzgerald, or with the Mo- 
hawk people, was there? 

A. No, sir. 

Q. They always permitted you to return those 
defective tires, and they gave you credit by ship- 
ping another tire, or gave you a credit memoran- 
dum for it? 

A. Yes, sir. 

Q. But when you wanted to return tires out of 
stock, then Mr. Fitzgerald said to you that he would 
have to take it up with the home office, and sug- 
gested that he would do his very best to have them 
make favorable adjustment with you, is that right? 

A. Not at the time that we agreed in San Fran- 


cisco on the return of the stock; he didn’t say any- 
thing about that. 


Q. But at other times he did? 

A. It is possible he did. 

Q. So that you knew to some extent, at any rate, 
that his authority to make agreements with you was 
not complete, that it was limited, that he did have 
to ask authority or consent from the home office? 

A. Well, the same as any other coast manager, 
I presume. 

Q. I am going to ask you to answer that ques- 
tion. (Question read.) 

A. I would presume that he would have to take 


124 The Mohawk Rubber Co. vs. 


(Testimony of Arthur J. Sherrill.) 
up matters of importance with his home office, yes, 
if it was a matter of importance. 

Q. You knew that. Now then you began your 
arrangement for the purchase of tires along in the 
spring of 1919? 

A. Yes. 

Q. Shortly after that letter was received, is that 
ieomt 

A. Yes. 

Q. Began buying and paying for them, etc.? 

A. Yes. 

Q. Now you began to fall behind in your pay- 
ments, the payment of your account with the com- 
pany, towards the latter part of 1920, didn’t you? 

A. I believe it was along about that time, yes. 

Q. Conditions weren’t very good with you at 
that time with respect to the sale of tires? 

A. No, they were not. 

Q. And that resulted in your inability to meet 
payment of your accounts as they became due? 

A. Yes, sir. 

Q. Now in addition to that, you found yourself 
in the situation where you had placed this large 
order which had been placed with you by another 
dealer or another concern, and were unable to de- 
liver that order; that complicated the situation 
then? 

Ay Lt did. 

Q. And it was that situation which led up to the 
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settlement which you arranged tentatively in the 
end of November, 1920, with Mr. Fitzgerald, sub- 
ject to the approval of the home office, wasn’t it? 

A. Yes. 

Q. Your answer is yes. And that arrangement 
was that you were to receive—that they were to 
take back tires amounting to $6629.73, which would 
also entitle you to a further credit of $331.48, which 
was the war tax which you had been charged on 
that amount of tires, and for the balance of your 
account the five notes were to be given, is that 
right? 

A. That is right. 

Q. And these two transactions, these two items, 
settled up the entire account between you and the 
Mohawk Company up to that time, didn’t it? 

A. Yes, I believe it did. 

Q. And from that time on you treated the notes 
as payment, did you? You started, so to speak, 
with a new slate? 

A. Yes. 

Q. Now in order—speaking of that $10,000 
order, the tires which subsequently had to be taken 
back, it was a fact, wasn’t it, that there was some 
question as to whether the plaintiff, the Mohawk 
Company, would accept that order upon the basis 
that you submitted it, wasn’t there? 

A. Yes, sir. 

A. At about that time there was a rise in the 
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price of tires? 

A. Yes, sir. 

Q. And Fitzgerald had advised you of that rise, 
is that right? 

A. Yes, sir. 

Q. And he told you also that all orders taken 
after a certain date would have to be at the ad- 
vanced price? 

A. Yes, sir. 

Q. Is that right? Now then this $10,000 order 
which we have been speaking about, you procured 
a day or so after the date which Mr. Fitzgerald 
fixed as the time limit for taking orders at the old 
price. Is that right? 

A. I believe that is correct, yes, sir. 

Q. And you then wired him asking him if he 
couldn’t put through that order for you at the old 
price? 

A. Yes, sir. 

Q. I show you this telegram of March 8, 1920, 
and ask you if that is the wire in which you made 
that request? 

A. That is the wire. 

Telegram offered in evidence, marked “Plaintiff’s 
Exhibit G,” and read. 

Plaintiff’s Exhibit G 
Portland, Oregon, Mar. 8, 1920. 
Mohawk Rubber Co., 
San Francisco, Calif. 
Closed contract today ten thousand dollars, can 
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you protect us old price for that amount in addi- 
tion to what we have ordered can wire specifica- 
tions tonight. 
Munnell & Sherrill. 
Mr. BISCHOFF: Wire of March 8th, from the 
Mohawk Rubber Company to Munnell & Sherrill. 
Offered in evidence and marked ”Plaintiff’s Ex- 
ioe iel.® 


Plaintiff’s Exhibit H 
San Francisco, Cal. 8. 
Munnell and Sherrill, 

40 First St., Portland, Oregon. 

Your wire received we presume deal you closed 
was the one Fitzgerald and Sherrill were working 
on if we are correct we will protect you the amount 
of their order send specifications immediately with 
their signature. 

Mohawk Rubber Co. 

Mr. BISCHOFF: Letter of March 9, 1920. 

Offered in evidence and marked “Plaintiff’s Ex- 
hibit I.” 

Plaintiff’s Exhibit I 
San Francisco, Cal., March 9, 1920. 
Munnell & Sherrill, 

40 1st Street, Portland, Oregon. 

Attention of Mr. KE. J. Munnell. 


Gentlemen: 
This will acknowledge your letter of the 4 inst., 
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pertaining to the communication you have received 
from Coffin & Beglan of Boise, Idaho. We note the 
copy of their letter which you inclosed, and beg to 
advise that it is possible Mr. Coffin has come into 
contact with one of our large distributors in the 
state who are obtaining the discount of 25-5-5 per 
cent trade with the usual 5 per cent for cash. We 
beg to advise that if Mr. Coffin had of taken the 
trouble to call on a few of our dealers in California, 
he will find that the discount you are quoting him 
is considerably better that he could obtain from us 
if he was buying direct. 

We note that he states that we have a few ac- 
counts in this California territory that are obtain- 
ing even 5 to 714 per cent, beyond 25-5-5 per cent 
trade. In this he is absolutely mistaken, and if he 
has any money to lose in making a bet that he is 
correct, why just send him around to us, and we 
will cover every dollar that he will put up. 

You will find that it is very often the case when 
one dealer calls on another, they endeavor to try 
and make each other believe they are receiving con- 
fidentially something a little better than usual. Or, 
in other v-ords, they like to make the other fellow 
believe that they are on the inside exclusively. We 
are not trying to find any alibis for having extended 
in several instances, the discount of 25-5-5 per cent 
trade to several concerns in this state, and you 
would find in each district where this discount has 
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been quoted it has been strictly on a distributing 
basis. 
Yours very truly, 
Mohawk Rubber Co. of N. Y. Inc. 
By Pacific Coast Manager, 
W. G. Fitzgerald. 

WGF-MMcG 
Dic-3-8-20 

Q. Letter dated March 9th. 

Offered in evidence and marked “Plaintiff’s Ex- 
hibit J” and read to the jury. 


Plaintiff’s Exhibit J 
San Francisco, Cal., March 9th, 1920. 
Munnell and Sherrill, 
40 First St., Portland, Ore. 
Gentlemen: 

We received late yesterday afternoon your wire 
stating that you had closed a contract for ten thou- 
sand dollars ($10,000.00), and asking advice as to 
whether you would be protected to that amount at 
the old prices. In answer to your communication, 
we wired you as follows: 

“Your wire received. We presume deal you 
closed was the one Fitzgerald and Sherrill were 
working on. If we are correct, we will protect 
you the amount of their order. Send specifica- 
tions immediately with their signature.” 

We received advice from the factory the latter 
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part of last week instructing us not to accept any 
more orders on the basis of the old price. However, 
as mentioned in our telegram, we presume the deal 
you refer to is the one pertaining to the distribu- 
tion of our product in the city of Portland. 

We were advised last week by Mr. Munnell that 
this deal would probably go thru and we take it 
for granted the reason we did not hear from you 
definitely on the matter, prior to yesterday, was on 
account of Mr. Sherrill being quarantined with the 
flu. . 

We trust that we are correct in regard to your 
order and upon its receipt duly signed by the orig- 
inal purchaser, we will relay same to the factory 
and endeavor to have it put thru at the old price. 

We trust your city connection will work out 
nicely for you and with our kindest regards, we are 

Yours very truly, 
Mohawk Rubber Co. of N. Y., Inc. 
By W. G. Fitzgerald, 
Pacific Coast Manager. 

Mr. BISCHOFF: I offer in evidence letter of 
March 15th. 

Marked “Plaintiff’s Exhibit K” and read to the 


jury. 


Edgar T. Munnell and Arthur J. Sherrill — 181 


(Testimony of Arthur J. Sherrill.) 

Plaintiff's Exhibit K 

San Francisco, Cal., March 15, 1920. 
Munnell & Sherrill, 

Portland, Oregon. 

Attention Mr. Al Sherrill. 
Gentlemen: 

This will acknowledge your letters of the 13th 
inst., and also the signed orders you received from 
Miles and Clark and the Broadway Tire Shop of 
Portland, Oregon. 

We note what you say in reference to the con- 
nection you have made with the Broadway Tire 
Shop, and your failure to interest locally, Miles & 
Clark, whom you had in mind originally. 

You will recall our telephone conversation of one 
week ago, in which we stated that we would be 
willing to protect you to the extent of your Port- 
land customer’s order, which was not to aggregate 
over $10,000. On making you this promise, we were 
doing so without the authority of the factory, but 
believed if the circumstances had been placed be- 
fore them, they would consent to the agreement we 
promised. We note the order you have obtained 
from the Broadway Tire Shop, and consider same 
as the one we referred to as your Portland cus- 
tomer. We are sending this order to our factory, 
and according to your instructions, are requesting 
that they hold the same in abeyance, until you re- 
ceive information as to what we will do in refer- 
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ence to the order for Cord Casings that you ob- 


tained from Miles & Clark. 


We carefully note what you say in reference to 
these people having taken on the Templar line of 
ears and their distributing arrangement, covering 
seven counties in eastern Oregon and Washington. 
They are, no doubt, very fine people to do business 
with, and their order is tempting, but nevertheless, 
we can offer you no hopes as to its being accepted 
by the factory. This Branch as well as all of the 
other branches of the organization, were given ex- 
plicit instructions on March 6 not to accept any 
more business at the old figures, and as mentioned 
to you in our recent telephone conversation, the only 
reason that we could take a chance on accepting the 
order from Broadway Tire Shop of Portland, was 
because you had this deal under way for some time, 
and it would have probably been consummated prior 
to March 8, if it had not been for circumstances 
beyond your control. 


We are anxious to help you in every reasonable 
manner to obtain as much business as possible, and 
sincerely regret that the Miles & Clark deal was not 
consummated prior to the change in prices. You 
will recollect that the writer, on his recent visit, 
advised you to expect an advance in prices most 
any day, and that the minute this Branch received 
this information from the factory, that it would not 
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be possible for us to handle any more business on 
the old basis. 

We are today writing Mr. Mason, laying all the 
facts concerning the Miles & Clark order before 
him, and are requesting that he wire you his de- 
cision in the matter. 

We note in your other letter of the 18th inst., 
you mention that what you want from the factory 
at the old price is the order from Broadway Tire 
Shop, and 175 32x4 Cords for Miles & Clark. We 
also note that you state, should the factory not pass 
favorably on the Miles & Clark order, then you 
want the privilege of sending new specifications 
on the Broadway Tire Shop order. We are giving 
the factory this information, and they will handle 
the matter accordingly. 

Yours very truly, 
Mohawk Rubber Co. of N. Y. Inc. 
By W. G. Fitzgerald, 
Pacific Coast Manager. 
WGF:MM 
Dic-3-15-20. 

Q. Mr. Sherrill, in respect to the last two orders, 
the fact of the matter was that you originally wired 
with respect to one order that you placed, and me 
was the Miles & Clark order, didn’t you? 

A. Well, at the time when Mr. Fitzgerald was 
here, and we were working on that order, we were 
endeavoring to get Miles & Clark to take Portland 
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as well as Eastern Oregon, but we were unsuccess- 
ful in that, and made another connection. 

Q. That was the only order that he knew of, 
that you had under consideration when he left 
here— 

A. No. 

Q. And which had not been completed before 
the rise in price, isn’t that right? 

A. No, there were two. There were two deals, 
but they were both with the same people. One 
would have been in the City of Portland, the other 
in those seven counties mentioned in the letter. 

Q. One was the Broadway Tire Shop? 

A. Yes. 

Q. The other was the Miles & Clark proposi- 
tion? 

A. Yes, sir. 

Q. And when Mr. Fitzgerald left here the only 
matter that he knew anything about, that you had 
up and hoped to consummate, was this $10,000 
worth of tires for the Miles & Clark people. Is 
that right? 

A. He knew that we were trying to put an 
agency in Portland. 

A. And that is the one he had in mind when he 
received your wire asking him to accept that order 
at the old price. That is right, isn’t it? 

A. I don’t know what he had in mind. It is 
possible. 
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Q. Isn’t that what he asked you in the wire? 
He presumed that was the one you were talking 
about when he was there. That is the only one you 
had discussed with him. 

A. There were two separate propositions. One 
was for the city, and one was for the country. 
We discussed both propositions. 

Q. At any rate, what you were trying to do 
was to get Fitzgerald to put through these two 
orders for you at the old price after the new ad- 
vanced price had gone into effect? 

A. Yes, sir. 

Q. And Fitzgerald told you that he would have 
to put that up to the factory, that he couldn’t do 
that for you? 

A. One he put up to the factory and one he 
handled himself. 

Q. He told you in this letter, didn’t he, he would 
relay that to the company and ask the company? 

A. But the Broadway Tire Store he was to take 
care of himself. 

COURT: I think the letter speaks for itself. 

Mr. BISCHOFF: The letter will speak for itself. 

Q. Now isn’t it a fact that you actually did not 
have these orders fully consummated when you 
asked them to put through that order at the old 
price, and that you couldn’t make it stick after- 
wards? 

A. We had arrangements made for both places. 
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Q. But the arrangements hadn’t come to such a 
point that you could compel the acceptance of that 
order and obtain payment therefor, had it? 

A. It is pretty hard to compel acceptance and 
payment of any order on tires. 

Q. The fact of the matter was you were doing 
a little speculating on account of this rise in price, 
and you wanted to get the benefit of that rise and 
get these two orders billed at the low price? 

A. No, the tires went to the two stores, one 
went to the Broadway store, and one went to Miles 
& Clark. 

Q. And you took them back? 

A. We had to take them back, yes. 

Q. I show you this letter of March i9th. Is 
that the letter you wrote to plaintiff in respect to 
these two transactions? 

A. Yes, sir. 

Mr. BISCHOFF: I offer in evidence this letter 
of March 19th from defendant to plaintiff. 

Received without objection, marked “Plaintiff's 
Exhibit L,” and read. 


Plaintiff’s Exhibit L 
Portland, Ore., March 19, 1920. 
Mohawk Rubber Co., 
San Francisco, Cal. 
Attention Mr. J. W. Fitzgerald. 
Gentlemen: 
Replying to yours of March 15th, we note that 
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you have “passed the buck” up to the factory, and 
we trust that they will see their way clear to grant 
us what we ask in this matter, and unless they do, 
we are going to find ourselves in a pretty tight 
place. 

Both of these deals were started some time be- 
fore the advance, and were put thru as rapidly as 
possible under the circumstances, and both with the 
idea of securing a stock of tires to start in on at 
the old figure. While they were both practically 
certain, yet we did not feel at liberty to place the 
orders until the leases were signed, and we were 
absolutely sure of the deads going through, as you 
know it sometimes requires considerable time to 
thrash out these matters, and in this case unfor- 
tunately they both ran past the time of advance. 

I would like to say right here that the Mohawk 
Rubber Co. is what we would class good average 
folks. They were slow to decline, but made it up 
by being quick to advance. When the decline came 
there were several days that we were left in doubt, 
but not so when the advance came; in fact, accord- 
ing to your letter they anticipated it by two or 
three days. 

Now, Fitz, we are leaving this in your hands, 
and expect you to go to bat for us, as mentioned 
before. Unless we do not receive some assistance 
from the factory, we are out of luck, as Miles & 
Clark have already drawn 21 32x4 from our stock, 
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which was all we had left, and we have given them 
our word that we would take care of them for 
enough Cords to equip their 35 cars. Unless we 
get these out of the factory, we are going to be 
forced to sell them at a loss, as we have no inten- 
tion of going back on our word with them. 

Our reasons for wishing to submit new specifi- 
cations, in event of the factory turning these two 
orders down, was in order that we might change 
the order to include these Cords. Then we would 
fill the balance of their order and the Portland store 
order from the remains of our Portland stock, being 
forced to fill out the balance with stock bought from 
the factory at the new prices. 

He are enclosing you proposition submitted us 
by the Ramsay Sign Co., and would appreciate hear- 
ing from you at an early date in this matter, as 
now that the Portland retail store is assured we 
wish to get action on the advertising end of it just 
as soon as possible. He took this matter up with 
three different concerns, and feel that the proposi- 
tion submitted by the Ramsay people is not only 
more economical, but believe that owing to our 
being personally acquainted, we will be assured of 
better service. Mr. Munnell and myself have come 


to the conclusion one or two large bill boards, sup- 
plemented with a number of the milepost bulletins, 


would be the proper thing for us. However, we 
would like your ideas in this matter. 
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Trusting with your able assistance we will get 
lined up all O.K. with the factory, and with best 
regards from all, we are, 

Yours very truly, 
Munnell & Sherrill, 
By A. Sherrill. 
AJS-D 
Ene. 
Mr. BISCHOFF: Letter of March 28rd, 1920. 


Offered in evidence,. received without objection, 
marked “Plaintiff’s Exhibit M,” and read. 


Plaintiff's Exhibit M 
San Francisco, Cal., March 23, 1920. 
Munnell & Sherrill, 
Portland, Oregon. 
Gentlemen: 

This will acknowledge your letter of the 19th 
inst., in regard to the orders you obtained from the 
Broadway concern and Miles and Clark. 

We note what you say about the writer “passing 
the buck” to the factory and being as we know you 
so well, and occasionally indulge in a little kidding, 
we are taking this jolt good-naturedly. 

We wonder if you ever stop to figure the use in 
advancements if the jobber and the manufacturer 
load up their customers with stock on old prices. 
You must acknowledge that the writer advised you 
weeks ago that an advance in prices was a cer- 
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tainty, but just when they would go into effect he 
was not in a position to state. However, he did 
mention that when the advance did go into effect, 
we would cease taking orders on the old basis, so 
in view of these facts, we believe that you will 
agree that you were taken care of in fine shape. 

You probably know that the writer handles the 
territory strictly in accordance with the rules and 
policies outlined to him by the factory and in cases 
where considerable money is involved, it is neces- 
sary for him to confer with the factory before com- 
mitting himself. 

We had no doubts but what the factory would 
accept the order from the Broadway store because 
the writer personally knew you had been working 
on this deal for considerable time and he believes 
that it would have been put over prior to the ad- 
vance if it had not been for Mr. Sherrill’s illness, 
so this is the reason that we took the authority of 
committing ourselves on this particular order. We 
could not give you definite information on the Miles 
and Clark order, however, until we had explained 
the circumstances to the factory, and we were 
doubtful if they would accept this order on the old 
basis. However, they wired us last Saturday stat- 
ing that they would accept one hundred and sev- 
enty-five (175) cords on Miles and Clark’s order at 
the old price and also protect you to the extent of 
the Broadway store order. 


Edgar T. Munnell and Arthur J. Sherrill = 141 


(Testimony of Arthur J. Sherrill.) 

The factory also requested that we wire them 
immediately giving shipping instructions. We ac- 
cordingly wired you requesting that you advise us 
at once concerning same and this morning we are 
in receipt of your telegram giving shipping instruc- 
tions and also changes which you desire made on 
the orders. We are wiring the factory this infor- 
mation, and no doubt a part of your order will be 
started within the next several days. 

We believe now that all of these matters have 
been attended to and you are going to get the tires 
at the old prices, we all have good reason to be 
happy. 

While you occasionally hand the writer some 
pretty hot shots, you must agree that we have been 
on the job every minute and have endeavored to 
take care of your every requirement. 

With kindest regards and trusting that Mr. 
Sherrill will soon favor us with that long promised 
visit, we are, 

Yours very truly, 
Mohawk Rubber Co. of N. Y. Inc. 
By W. G. Fitzgerald, 
Pacific Coast Manager. 
WGF-RD 
Dict-3-23-20. 

Mr. BISCHOFF: The letter of April 3rd, please. 

Offered in evidence, received without objection, 
marked “Plaintiff’s Exhibit N,” and read. 
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Plaintiff’s Exhibit N 
San Francisco, Cal., April 3, 1920. 
Munnell and Sherrill, 
40 First St., Portland, Oregon. 
Gentlemen: 

We are in receipt of a communication from the 
factory, stating that agreeable to your request they 
will make changes on the order from the Broadway 
Tire Shop by cancelling all of the 30x8, 30x84, 
34x4 and 33x41, fabric casings and all inner tubes; 
adding to the order ten each 32x34 and 34x4l4 
cords, five 83x5 N S cords and twenty-one 32x4 
ribbed cords. 

The factory also states that shipment will go 
forward immediately. 

We trust the above information is pleasing to 
you and that the goods will reach you promptly 
and in time for your customer’s requirements. 

Very truly yours, 
Mohawk Rubber Co. of N. Y. Ine. 
By W. G. Fitzgerald, 
Pacific Coast Manager. 
WGF:RD 
Dict. 4-38-20. 

Mr. BISCHOFF: I offer in evidence letter of 
June 25, 1920, from defendant to plaintiff. 

Received without objection, marked “Plaintiff’s 
Exhibit O,” and read. 


Kdgar T. Munnell and Arthur J. Sherriil — 1438 


(Testimeny of Arthur J. Sherrill.) 
Plaintiff’s Exhibit O 

Portland, Oregon, June 26, 1920. 

Mohawk Rubber Co., 
San Francisco, Cal. 
Attention Mr. Fitzgerald, 
Pacific Coast Manager. 

Gentlemen: 

You probably have been wondering why check 
has not been mailed you covering that part of our 
account, which has not been closed by trade accep- 
tance. In answer, will say, that we have been re- 
celving more tires back from our customers during 
the past thirty days than we have sent out, and we 
find ourselves loaded to the guards with stock, and 
up against a stone-wall refusal from our bank for 
any more assistance. They take the stand it is time 
for the Eastern manufacturer to carry a portion 
of the load. In other words, Oregon manufacturers 
of lumber products, fruit and salmon canners are 
being obliged to accept paper from their Eastern 
customers, while it has been the custom for the 
Hastern manufacturers to demand cash for mate- 
rials which have been shipped to the Coast. They 
claim there is an actual money shortage in the 
Northwest on this account. 

While we dislike sending any of the tires back 
to the factory, it is absolutely necessary that we be 
given sufficient time in which to dispose of them, 
or have them taken off our hands in filling orders 
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which you have from other points in the North- 
west or California. There is no tire business here. 
We have a very complete line of sizes, which other 
manufacturers are supposed to be short on. This 
includes Ford sizes 32x4, 33x4 and 34x4 in both 
Cords and Fabrics. 

We would be very glad to keep the tires and use 
our best efforts to dispose of them, but as men- 
tioned above will have to look to you for help in the 
way of some method of payment which we are able 
to handle. 

Please let us have your views on the subject, 
and awaiting your reply, we are, 

Yours very truly, 
Munnell & Sherrill, 
By E. J. Munnell. 
EJM-D 

Mr. BISCHOFF: I offer in evidence letter of 
June 29, 1920, from defendant to plaintiff. 

Received without objection, marked “Plaintiff’s 
Exhibit P,” and read. 

Plaintiff’s Exhibit P 
Portland, Oregon, June 29, 1920. 
Mohawk Rubber Co., 
Akron, Ohio. 
Gentlemen: 

We are obliged to ask you to hold our trade 
acceptance due on July 10th until such time as we 
dispose of enough tires to handle. As we wrote 
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your San Francisco office a few days ago, we are 
taking more tires back from customers than we are 
sending out, and we are doing this rather than lose 
the tires, as the country dealer is being hard hit by 
the conditions pertaining at this time. 

Our bank has gone the limit with us, and re- 
quests that our source of supply assist in carrying 
the load until conditions improve. We earnestly 
hope that, with good warm weather and a loosening 
up of the gasoline restriction, the tire business will 
improve during the next few weeks, and it may be 
that we can take care of this acceptance before the 
end of July, but as matters now stand we will not 
be able to handle it on the 10th and for that reason 
we will have to ask you to hold it for the time 
being. We will expect to pay interest of course. 

We believe that you understand conditions here, 
and will be agreeable in assisting us to this extent, 
and will be glad to hear from you in the matter at 
your convenience. 

Yours very truly, 
Munnell & Sherrill, 
By E. J. Munnell. 
KJM:D 

Mr. BISCHOFF: Letter of June 30, 1920, from 
plaintiff to defendant. (Produced.) 

Offered in evidence, received without objection, 
marked “Plaintiff’s Exhibit Q,” and read. 
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Whereupon proceedings herein were adjourned 

until Monday, June 18th, 2 p. m. 

Plaintiff's Exhibit Q 

San Francisco, Cal., June 30th, 1920. 
Munnell & Sherrill, 

40 First St., Portland, Oregon. 

Attention Mr. Ed Munnell. 
Gentlemen: 

This will acknowledge your letter of the 26th 
inst., regarding the part of your account, which is 
due for payment and has not yet been taken care of. 

We note what you say in reference to the neces- 
sity of your obtaining an extension of payment on 
some of your invoices on the account of your stock 
having been increased through the return of goods 
from your various customers who have been unable 
to meet their payments. 

We also note that your bank has refused to ex- 
tend you further assistance in financing this part 
of your business. We also notice that they feel 
Eastern manufacturers should arrange to carry a 
portion of their customer’s obligations due to the 
fact that Oregon manufacturers have been obliged 
to accept paper from their trade in the East. We 
are not as familiar with these conditions as the 
bank probably is, but we doubt if this condition 
exists to the extent they would have you believe. 

We note that you would dislike sending tires 
back to the factory but would be forced to do this 
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in case you were not given sufficient time in which 
to dispose of them. We are today writing the fac- 
tory and also are enclosing your letter and you will 
hear from them within the next ten days. The 
writer is unable to give you definite information on 
the subject of extensions as this is beyond his au- 
thority. However, as mentioned above, we are tak- 
ing the matter up with the factory and feel sure 
that they will be inclined to help you in every way 
within reason. 

Trusting that our action in the matter will be 
satisfactory to you and with our kindest regards, 
we are, 

Yours very truly, 
Mohawk Rubber Co. of N. Y. Ine. 
San Francisco Branch, 
By W. G. Fitzgerald, 
Pacific Coast Manager. 
WFG RD 
Dict. 6-30-20 
Monday, June 18, 1923, 2 p. m. 
A. J. SHERRILL resumes the stand. 


Cross Examination Continued. 

Mr. BISCHOFF: In the absence of the original 
letter of April 5, 1920, I offer in evidence original 
carbon copy of that letter. 

Received without objection, marked “Plaintiff’s 
Eixhibit R,” and read in part. 
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Plaintiff's Exhibit R 
April 5, 1920. 
Munnell & Sherrill, 
Portland, Ore. 
Gentlemen: 

Mr. Fitzgerald recently tock up with us the 
matter of an order for Miles & Clarke, also another 
order which you had taken. In with his corre- 
spondence he mailed us copy of one of your letters 
and we note the conditions under «hich these orders 
were delayed, and are sorry to hear of the illness 
of one of the partners, and trust that by this time 
he is all right again. 

_ In this letter you mentioned that we were slow 
in making our reduction a year ago. We believe 
that you are under the impression that we main- 
tained our old prices a considerable length of time 
after others had reduced. In this, we think that 
you will find that you are mistaken, and that while 
we were a fev days late in sending out our printed 
price lists, you obtained your reduction from the 
date that it was put into effect by other people. 
You will appreciate that we might very easily Jump 
at conclusions and arrange a scedule which would 
go into effect on exactly the same date that every- 
one else put theirs into effect and which would be 
arranged without any reference to the other fel- 
lows prices. You will also agree that this would 
be a very foolish thing to do, and something that is 
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not generally done, even by factories that are much 
larger than we are. As a rule, these price changes 
start with one or two of the larger makers. While 
apparently they do not work together, yet at the © 
same time, they seem to know about what the other 
fellow is going to do; and when the move finally 
comes, the four or five larger makers are usually 
on about the same plane so far as changes are con- 
cerned. Our method is to wait a few days and see 
first what the large maker does, and second, what 
one or two of the makers of high grade tires do, 
so that when we make our change it may be made 
inteligently and not be out of line with the propo- 
sition of others and be a handicap to our dealers 
and to ourselves. We believe that you will agree 
with us that this is the wisest thing to do, even 
though it does leave you in doubt for two or three 
days. Asa mater of fact, there is little or no busi- 
ness done during the week of any price change, so 
it doesn’t really cut a whole lot of figure anyway. 
We telegraphed Mr. Fitzgerald that he might 
make you certain concessions. We did this largely 
in view of the conditions as explained to us, and we 
trust that you will bear this in mind some time 
when you don’t get exactly what you think you 
ought to have. The price change was delayed for 
several months after it really should save been 
made; and practically all of the tire concerns were 
already using their high priced fabrics and other 
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materials, and we do not know of many that were 
very keen for additional business at old prices. 
There is always an opportunity to obtain such busi- 
ness, and we could easily fill the factory up with 
orders which would take us the better part of the 
year to complete. We have always tried to be fair 
with our customers, and believe that the majority 
of them will say that we are. 

We trust that the new connections are going to 
enable you to greatly increase your business and 
also your profit. We like to see our dealers make a 
good profit and grow. 

Yours very truly, 
The Mohawk Rubber Company. 
Sales Manager. 
MEM:DH 

Mr. BISCHOFF: Letter of July 2, 1920, offered 
in evidence. 

Received without objection, marked “Plaintiff's 
Exhibit 8,” and read in part. 

Plaintiff's Exhibit S 
Nuilivez lea: 
Munnell & Sherrill, 

40 First St., Portland, Oregon. 

Attention Mr. A. J. Sherrill. 
Dear Al: 

This will acknowledge your letter of the 29th 
inst., and also the letter you received from Miles 
and Clark. 
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We are sorry that this good customer has ex- 
perienced a little trouble with the premature wear- 
ing of the treads on our 32x4 cord casings, and we 
feel that it must be on the account of the spinning 
of the wheels which is very often the case with 
light cars if they are started quickly. 

We can say to you frankly that we are not hav- 
ing any trouble with soft treads and we believe 
from your own experience you know that in the 
majority of cases where this has been reported to 
you that on investigation it was found not to be 
the fault of the tires. 

There was a time when all of the rubber com- 
panies experienced more or less difficulty in obtain- 
ing the same cure on every tire that they turned 
out. This was on account of the old type heaters 
that were being used at that time. However, with 
the new type of up to date equipment, which is 
regulated automatically, the danger of over or 
under cures has been practically eliminated. 

Of course, we realize that it is sometimes pretty 
hard to convince the user that is having trouble 
with his tires that the fault lies with him and not 
in the product and in cases of this kind where a 
customer is obstinate we would suggest that you 
inform him that it is not necessary for him to ac- 
cept your word but to also confer with some other 
reputable concern and obtain their opinion. Some- 
times they will do this and then come back and 
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inform you that they have been convinced the mis- 
take was theirs. | 

We have found in most instances of premature 
wearing that on investigation it has proven to be 
the fault of the person operating the car or from 
a tight brake or faulty clutch. In cases of this kind, 
there is really no use in adjusting tires at a loss 
simply to please the customer. 

If the tires are not defective, then the thing to 
do is to help him locate the trouble and thereby 
eliminate further complaints. By helping him lo- 
cate his trouble convinces him that you know your 
business and also prevents him from condemning 
a perfectly good tire. 

We are sorry to know that you have had to take 
back considerable tires from your customers in lieu 
of cash. However, we agree with you that it is 
best for you to have these tires in your store than 
in some customer’s hands who canot pay for them. 

We feel that the general slump in the tire busi- 
ness is about over with us. We know it cannot last 
indefinitely and we have every reason to believe 
that during the coming months the general tire de- 
mand will be such that it will offset the deficit in- 
curred during the past two months, so we hope that 
you will continue to exert your usual good efforts 
behind your tire business and we feel that before 
the season is over you will have been well repaid 
for your work. 
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In regard to helping you out on your payments 
with extentions, as we advised you several days ago 
this matter has been taken up with the factory and 
you will hear from them within the next several 
days. We have every reason to believe that they 
will be willing to help you out in every reasonable 
manner, as you have so far handled your obligations 
satisfactorily and the company will not overlook 
the fact. 


We note with pleasure that you contemplate 
starting on your trip towards California, either the 
latter part of this week or the first of next. We 
also note that you intend soliciting business while 
enroute and we feel that you will be successful in 
obtaining some good results. 


Your visit to our city is anticipated with much 
pleasure and we would suggest that while you are 
enroute you drop us a line and advise definitely just 
when you expect to arrive. 

With kindest regards to yourself and Mr. Mun- 
nell, we are, 

Yours very truly, 
Mohawk Rubber Co. of N. Y. Ine. 
San Francisco Branch, 
By 
Pacific Coast Manager. 

Mr. BISCHOFF: We offer in evidence letter of 

July 8th from plaintiff to defendant. 
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Received without objection, marked ‘“Plaintiff’s 
Exhibit T,” and read in part. 


Plaintiff’s Exhibit T 
Akron, Ohio, July 8, 1920. 
Munnell & Sherrill, 

40 First Street, Portland, Oregon. 

Attention Mr. E. J. Munnell. 
Gentlemen: 

We have received you letter of June 29th, and 
our San Francisco branch has also referred to us 
the letter which you addressed to them on June 
26th. We realize fully the conditions which you are 
bucking up against right now, for they are not 
peculiar to your section of the country, but exist 
all over to a greater or less extent. However, we 
believe that we see signs of improvement in the not 
far distant future. The present condition, of 
course, has been caused, as you mentioned, by a 
variety of circumstances. 

We note that you believe you can take care of 
the amount represented by the trade acceptances 
due July 10th during July and, accordingly, have 
had our local bank wire for the return of these 
acceptances, which we shall hold in our files. When 
payment is made by you, we shall be pleased to 
receipt and return them. 

The rest of your open account at the present 
time totals something over $10,000.00, and we 
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believe that the most satisfactory settlement all 
around would be for you to give us two notes due 
Aug. 10th and Sept. 10th, respectively, to take care 
of this balance. This would give us something upon 
which we could realize, and at the same time allow 
you the additional time which you need. We are 
writing our San Francisco branch to make out these 
notes and forward them to you, as the account is 
handled on their books. 

If the terms which we are outlining are not 
satisfactory, we shall be willing to alter them in 
order to co-operate with you, tho the belief of your 
bank that we are not carrying a load at the present 
time is not correct, for we assure you that we are 
all having to face new conditions each day, as well 
as trying to see what the future has in store. 

We really believe, as stated above, that the bal- 
ance of the season should show a decided improve- 
ment, this contention being based on an analysis of 
the causes which have brought about existing con- 
ditions. We certainly hope that this will be the 
case in the Northwest territory. 

Yours very truly, 
The Mohawk Rubber Company, 
Credit Manager. 
BJB:LB 

Mr. BISCHOFF: Letter of July 15th offered in 
evidence, received without objection, marked 
“Plaintiff’s Exhibit U.” 
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Plaintiff’s Exhibit U 
July 15th, 1920. 
Munnell and Sherrill, 
40 First St., Portland, Oregon. 
Gentlemen: 

We note copy of a letter written your company 
under date of July 8th by our Mr. B. J. Brooks, 
eredit manager at Akron, Ohio, which has reference 
to your unpaid account. 

Mr. Brooks has requested that we go over this 
carefully and send you two acceptances covering 
this unpaid balance, same maturing August tenth 
and September tenth. We are, therefore, enclosing 
two acceptances in the amount of $4,908.17 each. 
You, of course, understand these merely cover the 
unpaid current purchases and do not include invoice 
No. 19314, which is covered by separate trade ac- 
ceptances, one maturing this month, and one in 
August. | 

We understand from Mr. Brooks’ letter that you 
intend taking care of your July acceptance on this 
invoice No. 19314 some time during the present 
month and the August trade acceptance covering 
the same invoice will also be met promptly at ma- 
turity. We have, therefore, not included this in- 
voice in the enclosed statement of your account, 
but you, of course, understand that should these 
payments not be made the amount of the invoice 
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mentioned would have to be added to the figures 
on enclosed statement. 

Will you please see that the two trade accep- 
tances which we are enclosing are signed and filled 
out completely across the face of the form on the 
red lines designated and return them direct to our 
home office at Akron, Ohio? 

Trusting this is clear to you and to your entire 
satisfaction and assuring you of our kindest re- 
gards, we are, 

Yours very truly, 
Mohawk Rubber Co. of N. Y. Inc. 
San Francisco Branch. 
By Assistant Manager. 
CJM:RD 
Dict. 7-15-20 

Mr. BISCHOFF: I offer in evidence telegram 
of August 27, 1920, from defendant to plaintiff. 

Received without objection, marked “Plaintiff’s 
Exhibit V,” and read. 

Plaintiff’s Exhibit V 
Portland, Oregon, 8-27-20. 
The Mohawk Rubber Co., 
Akron, Ohio. 

We are making every effort to collect money 
enough to pay Aug. acceptance, but it is hard work. 
Have more tires in stock now than sixty days ago. 

Account returns from dealers would prefer to 
return some stock to Frisco if agreeable. 

Munnell & Sherrill. 
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Mr. BISCHOFF: We offer in evidence letter 
from Munnell & Sherrill to plaintiff of October 16, 
1920. 

Received without objection, marked “Plaintiff’s 
Exhibit W,” and read. 


Plaintiff’s Exhibit W 
Portland, Oregon, October 16, 1920. 
Mohawk Rubber Company, 
San Francisco, Cal. 
Attention Mr. Fitzgerald. 
Gentlemen: 
Confirming our phone conversation of today, we 
believe it advisable to ship at least 
75 82x4 Cords. 
We could also ship: 
25 32x34 Cords 
yas Bulga 
10a 
All of the above Non-Skid. 
In addition we could ship: 
75 32x4 Rib Cords 
25 32x34 Rib Fabrics 
25 382x38l4 N.S. Fabrics 
20 31x4 s i 
25 382x4 a es 
10 35x444 “ vi 
You will find that these total approximately 
$12,000, and we have cut down on the 32x 4 Cords 
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and put in enough other sizes to make up the 
amount, which would still leave us at least twice 
as many 32x 4 Cords as we need. 

Up to date we have purchased about $17,000 
worth of stock at the new prices and what we wish 
to do is to apply this amount on our current bills. 
We have paid off all of the trade acceptances and 
all that we owe now is at the new price, so quite 
naturally we are very much interested in knowing 
just what is going to be done in the matter of re- 
bates, should tires decline. 

The conditions here being so uncertain, account 
of decline rumors, it has stopped tire business alto- 
gether, and we feel that this return of stock is the 
best way for us to reduce our open account on your 
books. While it is true that none of the large com- 
panies have openly come out with a reduction, we 
have it, on what we consider best authority, that 
some of them have been guaranteeing a special 25 
per cent on Fabrics and 15 per cent on Cords for 
the past two or three months. This being the case, 
you can readily see why our tire business has fallen 
off. 

Please get this information to us as quickly as 
possibly, and oblige, 

Yours very truly, 
Munnell & Sherrill, 


By Sherrill. 
AJS:D 


160 The Mohawk Rubber Co. vs. 


(Testimony of Arthur J. Sherrill.) 

Mr. BISCHOFF: Letter of October 19, offered 
In evidence, marked “Plaintiff’s Exhibit X,’ and 
read. 

Plaintiff's Exhibit X 
San Francisco, Cal., October 19, 1920. 
Munnell and Sherrill, 
40 First Street, Portland, Oregon. 
Gentlemen: 

This will acknowledge your letter of the 16th 
inst., informing us that you believe it advisable to 
return 75 32x4 cord casings. We also note the addi- 
tional tires which you could return if necessary. 

In regard to the last paragraph of your letter 
in which you refer to the possible decline in prices, 
we wish to advise that so far all information we 
have received from the factory is contrary to any 
immediate decline in prices. 

We believe that you will note that the different 
brands of tires that are on the market today at 
reduced prices are the product of companies whose 
financial status has been very weak. The majority 
of these concerns have borrowed money to their 
limit and in order to obtain additional finances they 
have sacrificed the profit on their stocks at figures 
below the cost of production. There will be a good 
many of these concerns unable to survive the pres- 
ent condition and therefore you will find that after 
the market has been cleared of these off brand tires 
it will make the selling of good standard brands a 
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lot easier and we preduct that the legitimate tire 
manufacturers, jobbers and dealers during the com- 
ing year will enjoy a better business than ever 
before. 

We would suggest that you have your salesmen 
begin at once soliciting business on the spring dat- 
ing plan. We have just started our men out after 
future business and the terms they are making the 
dealers are payments in March, April and May. 
However, we are only accepting spring dating 
orders subject to any government restrictions and 
also subject to government taxes. For some time 
the matter of price protection has been under con- 
sideration by the Federal Board of Trade and up 
until the present date their decision has not been 
given. However, should they decide that it is not 
good business to protect customers on purchases 
then we would be obliged to ship spring dating 
orders without extending the dealer price protec- 
tion, and in this event the customer has, of course, 
the privilege of cancelling his order if he so desired. 

At the present time our plan is to guarantee 
against price reduction up to and including May 
tenth. 

The chances are that if production is restricted 
the balance of this year the stocks of tires both in 
the hands of the manufacturers and jobbers will be 
pretty well cleaned up, that will probably mean that 
in spite of a large capacity there will not be suffi- 
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cient tires manufactured between the first of Jan- 
uary and the first of April to take care of the de- 
mand particularly in large sizes. Therefore, we 
feel that no dealer is taking any chances on placing 
an order for his spring needs up to any reasonable 
point. 

Every dealer that stays in business will have to 
have something to sell and he runs no particular 
chances in purchasing sufficient goods to meet his 
requirements during the early spring. 

We have just received a communication from the 
factory in which they state that they are shipping 
about 50 Cord tires, 36x6, to the Atlanta Postoffice. 
We give you this information as we believe that in 
trying to interest a new customer it would be well 
to mention that our tires were given one of the 
Postoffice awards and this kind of information 
usually adds considerable prestige to your sales 
talks, particularly as to quality. 

Yours very truly, 
Mohawk Rubber Co. of N. Y. Ine. 
S. F. Branch, 
By W. G. Fitzgerald, 
Pacific Coast Manager. 
WGEF:RD 
Dict 10-18 

Mr. BISCHOFF: Letter of October 21st, offered 
in evidence, received without objection, marked 
“Plaintiff’s Exhibit Y,” and read in part. 
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Plaintiff's Exhibit Y 
Akron, Ohio, Oct. 21, 1920. 
Munnell & Sherrill, 
Portland, Oregon. 
Gentlemen: 

Through a letter received from Mr. Fitzgerald 
this morning he states that you are worried over a 
price change which is slated to take place Novem- 
ber 1st. We don’t know where all of the dealers 
get all their information. Certainly they do not get 
it from manufacturers. It occurs to the writer 
that this conjecture on their part is due to the fact 
that Goodrich sent out a letter some months ago 
guaranteeing their prices against reduction up to 
November Ist. The reason this letter was sent out 
was to quiet all of this talk about an immediate 
and heavy cut in prices and put the dealer in a 
state of mind where he would feel free to go ahead 
and buy his ordinary requirements. Their object 
in writing this was all right, but, apparently, the 
dealer took it as an advance notice that they in- 
tended to reduce their prices on that date. 

The writer has not seen or talked with a single 
tire manufacturer or authorized representative 
who talks about a reduction in tire prices. The 
situation is just this: We are all obliged to buy 
our main requirements of chemicals, rubber and 
fabric a year in advance of our needs; or at least 
that has been the case during the last few years, 


164 The Mohawk Rubber Co. vs. 


(Testimony of Arthur J. Sherrill.) 
and it has been the custom for many years previous 
to that, although not quite so necessary. 

As a result our costs are practically set when 
these contracts are placed. They are usually placed 
in the fall; and the majority of contracts placed for 
this year’s business expire on or about January Ist, 
1921. Tire prices have been advanced very mod- 
estly. And it is a natural conclusion that those 
things which advanced the most have got to come 
down the farthest. Increased production was large- 
ly responsible for holding down overheads and 
keeping tire prices as low as they were in the face 
of very heavy labor advances, an advance of several 
hundred per cent in the cost of cotton fabrics and 
a general advance in everything from shingle nails 
to machinery. 

The situation today is that the manufacturer 
having bought in anticipation of running his plant 
at full speed during the present year and having 
been obliged to reduce his production some months 
ago, is today either in possession of exceptionally 
large stocks of his main materials or he has them 
on contract and is obliged to take them. No manu- 
facturer can stay in business very long unless he 
makes a profit on his product. And it is not logical 
to suppose that manufacturers are going to go 
ahead and make up these raw materials and sell the 
finished product for less than it cost. And there 
isn’t the slightest question but what, with two ad- 
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vances in labor since last March, with a uniform 
price on rubber and fabric as established last fall 
and with no reductions that the writer can think 
of in the cost of anything that we use so far, that 
they are going to be in a position to make a general 
cut. 

There are factories who are disposing of excess 
stocks, obsolete types and even one or two factories 
who are disposing of their entire stock of finished 
goods at special prices. Those factories who are 
disposing of their entire stock of finished goods at 
cut prices are selling the product for considerably 
less than it cost them to make, but are in such shape 
financially that they have got to get money. You 
note, however, that these same factories have not 
changed their list prices nor committed themselves 
for the future. 

The situation is exactly the same in the tire 
business today as it has been in the clothing and 
shoe business for a year or more. Those items went 
up away beyond reason. The depression hit them 
first. As soon as wool and leather dropped people 
began to look for lower prices on finished goods. 
They haven’t got them yet. The reason is that be- 
tween the grower of the wool and the hide and the 
final consumer are a number of people who have to 
buy well in advance if they are going to stay in 
business. They have had in their hands stocks of 
goods which cost them high prices. It is likely that 
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about next summer we may begin to see some real 
reduction in the cost of these two important items. 
But most we have seen so far has been in the nature 
of job lots and sales similar to those in the tire 
business. 

Nobody can prophesy definitely just what is 
going to happen. If some of the large concerns 
should cut their list price it would probably mean 
that everybody would have to. But from what the 
writer knows of the large concerns, they are just 
the ones who provided for the big increase and who 
find themselves embarrassed by large stocks of raw 
materials at the present time. We have been hav- 
ing this reduction talk ever since last June, but we 
do not believe any one of the tire manufacturers is 
in shape to make any immediate cut, unless it is 
some new concern without materiai bought ahead; 
and even then, they would pay far more for fabric 
on the market today than we pay on contracts of 
last fall. Rubber can be bought cheaper. Labor 
has not changed yet. 

So far as price guarantee is concerned, we have 
always protected on goods on hand, unsold, pur- 
chased within sixty days of a price change. 
Whether or not we will continue depends entirely 
on what the Federal Trade Board decides as to the 
practice in several lines of merchandise. A com- 
plaint was made on the action of some of the tire 
manufacturers a year ago last May, when a fight 
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developed among some of the larger ones over 
rebates. 

We get absolutely no price protection on any- 
thing we buy, neither is dating ever given. We 
take our chances and use our judgment; sometimes 
we guess right, sometimes wrong. 

Yours very truly, 
The Mohawk Rubber Company. 
M. EK. Mason, 
Sales Manager. 
MEM:DH 

Mr. BISCHOFF: I offer in evidence letter of 
October 21, 1920, trom detendant to plaintiff. 

Received without objection, marked “Plaintiff’s 
Exhibit Z,” and read. 

Plaintiff’s Exhibit Z 
Portland, Oregon, Oct. 21, 1920. 
Mohawk Rubber Company, 
san Francisco, Cal. 
Attention Mr. W. G. Fitzgerald. 
Gentlemen: 

We are in receipt of your different letters, and 
note that you give us no information regarding the 
disposal of the tires we wish to return and presume 
that we will hear from the factory direct about this. 

When the writer spoke of the order taken from 
us, he was thinking of the one you took from Seat- 
tle and not from Portland. The writer saw Mr. 
Vogt shortly after your trip to Seattle and he in- 
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formed us that he had placed quite a large order 
with you for large sized Cords, which is borne out 
by the fact that we have not received an order for 
a single tire from Seattle since your trip there. 
He also informed us that you are consigning the 
Truck Cords which we take for granted is right 
or else you would have allowed us to sell them to 
him per our agreement. 

Hither way you figure this out, you will have to 
admit it looks as though we have the goods on you. 
Now it is a cinch that we cannot afford to be caught 
here with a big stock of tires and have the price go 
down on us. It wouldn’t help the Mohawk Rubber 
Company any and it certainly would do us a lot of 
damage, and had you have turned the order you 
received from Vogt through us, it would have as- 
sisted us very materially in reducing our stock at 
a small profit. At the same time, it would have 
done you no harm, as now, we will only have to ship 
these tires back to you at an actual loss, and you 
have simply got that many more tires in stock that 
you wouldn’t have had. 

We are trying to make the best of an unfor- 
tunate situation and had looked to you to help us 
out rather than injure us, and unless we hear from 
the factory with instructions as to where they 
wish these tires shipped, we think it best to ship 
a large quantity of them to you in San Francisco 
and have you credit our account for them. 
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Once we get this mess straightened out, we will 
be in position to make our payments promptly on 
anything that we order. In the meantime we will 
welcome any suggestion on your part as the best 
manner in which to handle this matter. 

Yours very truly, 
Munnell & Sherrill, 
By E. J. Sherrill. 
AS:A 

Mr. BISCHOFF: Letter of October 30th from 
the Mohawk Rubber Company, offered in evidence, 
received without objection, marked “Plaintiff’s Ex- 
hibit AA.” 


Plaintiff’s Exhibit AA 
Los Angeles, Cal., Oct. 30, 1920. 
Munnell & Sherrill, 
Portland, Oregon. 
Attention Mr. A. J. Sherrill. 
Gentlemen: 

This will acknowledge your letter of the 21st 
instance which has been forwarded to the writer 
from the San Francisco Branch. 

We note what you have to say in regards to the 
order taken from The Rubber Service Company on 
the writer’s recent trip to that city. We note what 
you say In reference to Mr. Vogt having informed 
you that he placed quite a large order for large 
sized cord casings. We do not know just what you 
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would term a large order, but if the writer’s recol- 
lections serve him correctly he believes that the 
order given by The Rubber Service Company 
amounted to approximately 32 Cord Casings. The 
order, that we had the pleasure of taking, for 50 
30x38l4 N. 8S. Fabric tires, was turned over to you 
as you had informed the writer that you were over- 
stocked on this size.. You will also recall having 
advised that the only sizes you were overstocked 
on in Cord Tires were 32x4. We note what you 
have to say in regards to our having consigned 
Truck Cord Tires to our Seattle distributor. In this 
connection we beg to differ you as we do not con- 
sign tires under any consideration and the tires 
in the Truck sizes furnished the Rubber Service 
Co. were invoiced to them in the regular way. 


We note what you say in reference to having 
the goods on us in regard to the order obtained 
from the Rubber Service Co. We do not quite get 
your drift in this matter, as you surely do not ex- 
pect the writer or this company to sell you goods 
and then resell them for you to our established ac- 
counts. We believe that you will agree that our 
treatment of you has always been fair and square 
and above board and simply because you purchased 
tires in excess of your requirements is no fault of 


ours. We were in no better position to anticipate 
present conditions than you were and, while we re- 
gret that you have been left with an overstock, you 
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will find out that everybody in this business have 
labored under the same condition. 

We have before us a copy of a letter written to 
you on the 21st instance by our Mr. Mason. In his 
letter we believe that the situation, as we see it, has 
been fully gone over and we believe that we are 
safe in saying that conditions during the early 
spring of next year will be just the reverse of what 
they are today. That is, dealers who have sacri- 
ficed their stocks and have failed to anticipate re- 
quirements for next spring will be found without 
sufficient tires to meet the demand. 

The writer has been spending several days at the 
Los Angeles branch and has also just returned from 
a little trip into the territory adjacent to this city 
and he finds that surplus stocks are fastly dimin- 
ishing and conditions are now beginning to assume 
something like normal. He also finds that not a 
single dealer that he called on was the least pessi- 
mistic as to the future. You know from your trav- 
els in this particular part of California that there 
are three dealers to every one in your territory and, 
naturally, there has been quite a lot of price cutting 
coupled with the rankest kind of competition. How- 
ever, we find that the substantial dealers have been 
able to survive this condition and cannot figure out 
any reason why dealers of the same class in other 
territories cannot do as well. 


We believe that you mentioned, in one of your 
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recent letters, that you were returning 75 32x4 
casings to the San Francisco Branch. We, of course. 
do not relish the idea of taking back these tires 
and we believe that the writer explained to you, on 
his recent visit, that our stock of these sizes was 
very large. However, if you find it impossible to 
dispose of same in your territory, then we presume 
we will have to make the best of it. 

We have advised our salesmen to begin the 
solicitation of spring dating orders and the terms 
to our dealers will be as follows: 

One Third Payment March 10th. 
One Third Payment April 10th 
One Third Payment May 10th. 

The above terms are with trade acceptance sub- 
ject to 5 per cent on dates of payment or 8 per cent 
for anticipation on March 10th. We are guarantee- 
ing prices on spring datings up until May 10th. 
However, the matter of price protection is up before 
the Federal Committee of Trade Relations and if 
they advise the manufacturers that price protection 
is bad business then we will have to abide by their 
ruling and will withdraw any agreements made 
in anticipation of future business and the dealers 
who have placed spring dating orders with us will 
be advised on the matter and given the privilege of 
cancelling their order. We expect to receive defi- 
nite information within a very short time covering 
price protection and we will then communicate the 


Edgar T. Munnell and Arthur J. Sherrtil 178 


(Testimony of Arthur J. Sherrill.) 

information to you. Of course you understand that 
orders taken for future delivery will also be subject 
to any Governmental ruling and tax in effect on the 
date of shipment. We would suggest that you have 
your salesmen start soliciting spring business at as 
early a date as possible and you, of course, can ex- 
tend to your dealers the same protection which we 
are giving you, but be careful to have your sales- 
men impress upon the dealer that should the Fed- 
eral Committee of Trade Relations request the rub- 
ber manufacturers to withdraw price protection 
then any previous agreements along this line will 
be considered void. Of course if price protection is 
withdrawn it will be no fault of this company’s. 
It will simply be a ruling that all tire manufacturers 
will have to abide by and if it goes into effect we 
will, as mentioned above, communicate with you 
accordingly. 

With kindest regards and trusting that business 
in your territory is showing a material improve- 
ment, we are, 

Yours very truly, 
The Mohawk Rubber Co. of N. Y. Ine. 
By W. G. Fitzgerald, 
Pacific Coast Manager. 

Mr. BISCHOFF: Letter of November Ist, of- 
fered in evidence, received without objection, 
marked “Plaintiff’s Exhibit BB.” 
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Plaintiffs Exhibit BB 
Los Angeles, Cal., November 1, 1920. 
Munnell & Sherrill, 
Portland, Oregon. 
Attention Mr. Munnell. 
Gentlemen: 

This will acknowlelge your letter of the 26th 
instance which has been forwarded to the writer 
from our San Francisco Branch. 

We note what you say in reference to not hav- 
ing received information from us regarding the 
surplus stock which you wish to return for credit. 
We did not know that you had a surplus stock 
which you wished to return with the exception of 
some 82x4 Cords about which we have had consid- 
erable correspondence. We believe that you will 
recall having told the writer, on his recent trip, that 
you were not overstocked on a single size with the 
exception of 82x4 Cords, so therefore, we have 
taken it for granted that the returned stock of this 
size would relieve you of that part of your obliga- 
tion which seemed to be an inconvenience. 

You probably know that we do not accept re- 
turned goods to offset current accounts or obliga- 
tions incurred on the basis of a straight sale. We 
are always glad to help out our distributors by ex- 
changing sizes for those that are moving more 
rapidly and in some instances a charge of 5 per 
cent is made for rehandling and so forth. It is too 
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bad that you did not know exactly what you wanted 
to do when the writer was last in Portland, then 
this matter could have been settled one way or the 
other as it is necessary for such things to be re- 
ferred to the factory and this requires time. 

If you desire immediate action on this matter 
our suggestion is that you send us a list of what 
you wish to return and upon its receipt it will be 
relayed on to our factory and they will write you 
direct, giving their disposition in the matter. 

Yours very truly, 
_ The Mohawk Rubber Co. of N. Y. Ine. 
By W. G. Fitzgerald, 
Pacific Coast Manager. 
WGF:MH 

Mr. BISCHOFF: I offer in evidence telegram 
from the defendant to plaintiff of November 38rd. 
Received without objection, marked “Plaintiff’s Ex- 
hibit CC.” 

Plaintiff’s Exhibit CC 
Portland, Ore., 11-38-20. 
The Mohawk Rubber Co., 
Akron Ohio. 

Are ready to return sufficient tires to cover open 
account as agreed with Fitzgerald, but at his sug- 
gestion have held these for shipping instructions 
from factory, if Branch stock do not warrant re- 
turn at this time we will warehouse at no expense 
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until you wish them shipped, absolutely necessary 
we get account straightened out at once. 
Munnell & Sherrill. 

Mr. BISCHOFF: I offer in evidence telegram 
from plaintiff to defendant, November 4th. Re- 
ceived without objection, marked “Plaintiff’s Ex- 
hibit DD.” 


Plaintiff's Exhibit DD 
Akron, Ohio, 11-4-20. 
Munnell & Shirrell, 
Portland, Oregon. 
Your wire third. Hold tires. Writing today. 
The Mohawk Rubber Co. 
Mr. BISCHOFF: Letter of November 4th, of- 
fered in evidence, received without objection, 
marked “Plaintiff’s Exhibit EE,” and read. 


Plaintiff’s Exhibit EE 
Akron, Ohio, Nov. 4, 1920. 
Munnell & Sherrill, 

40 First St., Portland, Oregon. 

We have just gotten your telegram of Nov. 3rd, 
and wired you, in reply, to continue to hold the 
tires. The bulk of the tires which you wished to 
return were covered by a shipment made to you 
last spring, on which we gave you the benefit of 
old prices, as a special favor, as you were very 
anxious to secure the goods. The shipment of this 
order, as you may or may not know, cut into our 
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stock considerably, so that we were obliged to make 
other customers wait. 

Of course, at that time, you could not tell what 
you were going to be up against the balance of the 
‘year. However, it is a fact that had we had the 
tires, we would have disposed of them then at new 
prices, or doubtles have gotten rid of them before 
now. Later in the season, of course, you did offer 
to return them to us, but at that time we did not 
need those sizes so badly, and the stock of our San 
Francisco Branch right now is in such condition 
that were they to take them back, they would have 
an abnormal quantity of certain sizes and would 
doubtless have difficulty in disposing of them for 
some time. 

The billing of these tires to you at old prices 
gives you a differential of 15 per cent on which to 
work, and in offering them for sale at this per- 
centage under the present list, as you have done, 
you have maintained your normal percentage of 
profit. We feel that you should dispose of them 
somehow at a greater reduction, if necessary, in 
order to turn them into money, immediately, with 
which you can liquidate your account with us. 
This procedure would also eliminate the large ex- 
pense incident to returning the tires for credit, 
which, as stated above, we do not want you to do. 

You not only have Portland in which to work, 
but your entire territory, and it seems only reason- 
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able to us that if you present them for sale at a 
sufficiently attractive price, you should be able to 
dispose of them without much difficulty. Condi- 
tions are dull, we will grant, but you must admit 
that the public will always fall for a chance to save 


money, and you can certainly locate enough buyers 
right now to absorb the stock which you have on 
hand. 

At this time, we are feeling the pinch of condi- 
tions just as much as you are, and it is no easier 
for us to bear the burden of this investment than 
it is for you. What we would like to do is to have 
the tires turned into Cash. 

Very truly yours, 
The Mohawk Rubber Company. 
B. J. Brooks, 
Credit Manager. 
BJB:LB 

Mr. BISCHOFF: Letter of November 4th 
offered in evidence, defendant to plaintiff, received 
without objection, marked “Plaintiff’s Exhibit FF.” 


Plaintiff’s Exhibit FF 
Portland, Oregon, Nov. 4, 1920. 
Mohawk Rubber Co., 
Akron, Ohio. 

Gentlemen: 

We enclose you herewith copy of our wire of 
last night, and acknowledge receipt of yours in 
return, asking us to hold tires. 
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It might be well at this time to explain this mat- 
ter fully to you, which is as follows: 

This summer, when business was very slack, 
and we found we were going to be over-stocked on 
certain sizes of tires, we went into the matter with 
your Mr. Fitzgerald, and made arrangements with 
him to return sizes we were long on to San Fran- 
cisco In payment of open account invoices. In that 
way, we could cut the price, which we did, selling 
practically all of our tires at the old price instead 

of the new. 

| We made one shipment of tires to San Francisco 
and was ready to make another shipment, when 
Mr. Fitzgerald requested that we hold it up, and 
await shiping instructions from the factory, as he 
thought possibly the factory would wish to have 
some of the tires sent to other branches, as the 
San Francisco Branch was pretty well loaded up 
on all sizes. We did not receive any shipping in- 
structions from you people, and, after taking up 
the matter with Mr. Fitzgerald again, and receiving 
nothing definite, got in touch with him by long dis- 
tance, and told him that we wanted to do something 
immediately regarding our stock, and he promised 
he would let us know something definite just as 
soon as he could get word to the factory. How- 
ever, as nothing more was done regarding it, we 
wired you last night, as per enclosed copy. 

As the matter now stands, we have sold these 
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tires at the old price, with the definite understand- 
ing that we were to pay for them with tires from 
our stock, and unless this is done, our tire business 
will show us a nice loss. If the stocks at the differ- 
ent branches are such as it would not be advisable 
to ship any more from our stock, we would be very 
glad to warehouse these tires here, without any 
expense to yourselves, until such a time as we would 
draw on them, or you would want them shipped to 
other branches, you to credit our account with 
whatever tires we set aside. 

As we wired you, it is necessary that we get 
this matter adjusted at once, and we trust that you 
will make some arrangement to handle it in a man- 
ner that will let us out without loss. 

Yours very truly, 
Munnell & Sherrill, 
By A. J. Sherrill. 
AJS-D 
Enc. 

Mr. BISCHOFF: We offer in evidence letter of 
November 4th to the San Francisco branch. Re- 
ceived without objection, marked “Plaintiff’s Ex- 
hibit GG.” 

Plaintiff’s Exhibit GG 
Portland, Oregon, Nov. 4, 1920. 
Mohawk Rubber Co., 
San Francisco, Cal. 
Attention Mr. Fitzgerald. 
My Dear Fitz: 
Your letter written from Los Angeles just re- 
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ceived, and we can find nothing in it that alters 
the situation whatever. The fact remains we had 
s very definite agreement with you, by which we 
were to sell tires at the old list irrespective of the 
sizes, and in turn we were to exchange such of our 
stock that we were long on in payment of same. 

We had been enjoying quite a nice business from 
Seattle, which meant we were reducing our stock 
at a small profit, and whiping it into better shape 
when you came north. The result of your northern 
trip was, since then we have not received an order 
from Vogt for one single tire, so that any orders 
for tires that he gave you then, or since then, 
means just that much money taken from us, which 
we could have used in squaring our account with 
Mohawk. Furthermore, on the strength of ex- 
changing stock, we have sold practically all of our 
tires at the old price, which would mean that, if 
we did not return this stock, or else be credited 
with it at the new prices, we would show a loss of 
approximately 20 per cent on practically all of the 
new stock we have sold. 

It is true we are not alone in this matter, and 
that other dealers as well as the factory, all made 
the mistake of overloading, but that does not help 
us out. We have gone ahead in this matter, with 
the assurance from you that we could return this 
stock, and we believe it is the only way out of it. 
We could do this: you give us credit on our open 
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account for such tires as we wish to return and we 
will warehouse them here for you, without any 
expense to you, and if business takes a turn for the 
better, we could draw on this stock, as needed, or 
ship to your orders. 

We received a very lengthy letter from Mr. 
Mason, in which he assured us that tires were not 
going to decline. In addition, we spent something 
like $9.00 telephoning to you, only to have tires de- 
cline a day or two later. Either the factory is not 
very well posted on conditions, or else they were 
not giving us the straight dope. We do not believe 
they would knowingly give us the wrong informa- 
tion, and will take it for granted the big fellows 
are putting over something that the little ones are 
not let in on. 

We are writing the factory today regarding the 
disposition of these tires, and trust that we will 
receive something definite from them within the 
next few days. In the meantime, with the Repub- 
lican Administration, we look for things to pick up, 
and it is possible we will be able to sell all of our 
stock at a high price, and thereby avoid returning 
any of them. 

With best wishes, 

Yours very truly, 
Munnell & Sherrill, 
By A. J. Sherrill. 
AJS:D 
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Mr. BISCHOFF: We offer a telegram from de- 
fendant to plaintiff. Received without objection, 
marked “Plaintiff’s Exhibit HH,” and read. 

Plaintiff’s Exhibit HH 
Portland, Oregon, 11-8-20. 
The Mohawk Rubber Co., 
Akron, O. 

Our letter 4th inst. covers situation fully and 
we see no other solution but to return stock per 
original agreement with San Francisco, have been 
using old price list all summer but public not inter- 
ested in our tires at any price just now, and see no 


relief for some time to come. Wire reply. 
Munnell & Sherrili. 

Mr. BISCHOFF: Telegram November 9th, from 
plaintiff to defendant, offered in evidence, received 
without objection, marked “Plaintiff’s Exhibit I,” 
and read. 

Plaintiff’s Exhibit Uf 
Akron, Ohio, Nov. 9, 1920. 
Munnell and Sherrill, 
Portland. 

We have no intention of allowing return of your 
entire stock and letters written by Frisco do not 
indicate any such agreement we will do all we can 
to help you but it’s up to you to help yourself also 
goods were shipped on signed orders not on con- 
signment Fitzgerald figures on seeing you in about 


ten days better await his call. 
Mohawk Rubber Co. 
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Mr. BISCHOFF: Letter of November 9th from 
the Mohawk Company, offered in evidence, received 
without objection, marked “Plaintiff’s Exhibit JJ,” 
and read. 

Plaintiff's Exhibit JJ 
Akron, Ohio, Nov. 9, 1920. 
Munnell & Sherrill, 
Portland, Oregon. 
Gentlemen : 

This will acknowledge receipt of your letter of 
November 4th addressed to us here, also your 
letters of October 21st and October 26th addressed 
to San Francisco, copy of which Mr. Fitzgerald has 
sent in. Shortly after your letter of the 4th came 
in we also received another telegram from you. 
This telegram seemed to insist on an agreement 
with Mr. Fitzgerald through which you are able to 
return your entire stock to us as an offset to your 
current account. A careful review of all the cor- 
respondence which has passed between us and 
Frisco, between Frisco and you and between you 
and us, does not indicate any such agreement. And 
we haven’t the slightest intention of letting any 
customer dump his entire stock upon us and ship 
his entire burden to us. 

In the first place, we are not responsible for the 
fact that you have an overstock, except that we 
shipped the goods on your signed order. Practi- 
cally your entire stock was bought at old prices 
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and in selling at old prices to the consumer you are 
not cutting your price nor assuming any part of the 
necessary effort to bring your stock down to a nor- 
mal condition. You are merely giving up the specu- 
lative profit which you figured on and which is 
entirely responsible for the present condition of 
affairs with you. 

We believe that you will admit that these are 
facts. We have not attempted to dress them up in 
nice words; but we believe the time has come when 
we have to insist on some of our rights also. Had 
everything come out as you planned it in the spring 
we would probably both of us be rejoicing. The 
fact that it did not come out that way is to re- 
gretted; but there is no particular use in spending 
our time blaming each other for the condition, but 
rather if a certain amount of effort is put forth 
your tire stock can be moved by you without any 
particular loss to either of us. Supposing you sell 
out some of your stock at what it cost you and 
turn it into money. That is what other dealers 
are doing with other lines of tires. It looks to us 
as if you were not willing to cut your own profit in 
the least, but were willing that we should take the 
whole burden. You realize that we went to some 
trouble and expense to show our good will toward 
you last spring. The writer recalls very distinctly 
an urgent message from San Francisco and another 
from you with reference to certain orders which 
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they were anxious we should accept at old prices. 
We accepted those orders at old prices and took 
from branches and other customers the goods to fill 
them. Your customer was, apparently, speculating 
at the expense of somebody else and dumped the 
greater part of the goods back on your hands. 
Now after the season has entirely gone by we are 
asked to accept these goods again for credit; and 
as we understand it, you are not asking for credit 
at the prices at which they were paid for, or should 
have been paid for, but are asking for credit at a 
price which will show you a profit on the trans- 
action. In other words, we have got to take goods 
that we made a year ago out of lower priced mate- 
rial and absorbing all the expense in connection 
with the exchange. That doesn’t look like a fair 
deal to us. 

We wish to say that you are the only distributor 
that we have on our books that has become in- 
volved in this sort of a proposition. We have taken 
a very few goods back from certain distributors for 
exchange for more popular sizes. This, we are will- 
ing to do. But we have not been asked in a single 
instance to accept the return of a man’s whole stock 
or to exchange month after month goods to the 
amount of his entire purchases for the month, or to 
exchange repair materials for tires and in other 
ways add to our loss. 

We felt last fall when we started to do business 
with you that we were going to be able to develop 
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a very satisfactory and a mutually profitable con- 
nection. But it looks to us as if it would have been 
much better for us had we had no connection at all 
in this section of Oregon for the present season. 
We have carried this account and assisted you 
in every way possible and we are still willing to do 
what we can to ease you out of this situation. But 
we do object most strenuously to your dumping the 
whole mess on us and claiming agreements which 
the correspondence shows clearly were never con- 
templated nor made. 
We wired you today the substance of the above. 
We are also advised by Mr. Fitzgerald that he 
figured on being up in your section the latter part 
of the month. And we believe that it would be 
better to let matters rest as they are until you can 
talk this matter over further with Mr. Fitzgerald. 
We are inclined to think that recent changes in 
prices on the part of one or two manufacturers are 
a disturbing element. You will note, however, that 
in no instance have prices gone back to where they 
were last spring and that even if prices should de- 
cline, you would still own your goods for less than 
you could replace them for under the new schedule. 
Now do not think that we do not appreciate and 
sympathize with you in your predicament, because 
we do. If we did not we would have long ago 
forced complete settlement. We do, however, feel 
that you are losing your nerve and becoming panic- 
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stricken just at the time when the outlook begins 
to change for the better. 
Yours very truly, 
The Mohawk Rubber Company, 
M. E. Mason, 
Sales Manager. 

MEM:DH 

Mr. BISCHOFF: Letter of November 10th, 
offered in evidence, received without objection, 
marked ‘“Plaintiff’s Exhibit KK.” 

Plaintiff's Exhibit KK 
San Francisco, Cal., Nov. 10th, 1920. 
Mr. A. J. Sherrill, 
Munnell and Sherrill, 
Portland, Oregon. 
Dear Al: 

Your letter of the 4th inst. came this morning 
and its contents have been noted. The writer be- 
lieves that in his recent letters he has gone over the 
situation covering your surplus stock and does not 
know of anything further he can say on the sub- 
ject. We have told you that the matter of your 
returning stock for credit, that is to offset your 
debits, is entirely up to the credit department at 
Akron and we believe they have written you on 
the subject. 

You must not forget that the writer’s authority 
with this company is limited to certain matters, 
such as the selling of goods, territorial arrange- 
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ments and etc., but when it comes to credits, return 
of unsold merchandise and things of that caliber, 
then you are dealing with our credit department, 
because after we have made a sale of goods, then 
the matter passes out of our hands into those of the 
eredit department at Akron, and we have no au- 
thority to take action on matters pertaining to their 
department. 


Al, you seem to be worrying considerably about 
the business the writer obtained from Rubber Ser- 
vice Co. and which could have been turned over to 
you. We believe that it has been heretofore men- 
tioned that we did turn over to you their order for 
fifty 30x31, N.S. fabric casings and the balance of 
their order which amounted to about thirty cords 
were of sizes which you just about had a decent 
stock of and therefore we could not see the neces- 
sity of taking these off your hands. Anyway, do 
you think that it is right to expect us to load up 
our established customers with stock that you 
bought at old prices and by doing so sacrifice the 
additional profit which we are rightfully entitled ° 
to? No, we don’t believe if you were in our posi- 
tion you would consider such action good business. 
We, of course, regret that you have more tires than 
you seem able to move rapidly. We also have more 
tires than we ordinarily like to carry, and there 
are hundreds of other concerins in the same boat, 
and the only logical thing to do is to make the best 
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of the situation and bear in mind that the present 
condition is only temporary and that with the com- 
ing of next spring there will be a lot of concerns 
that in their anxiety to unload, sacrificed their 
stocks and wish they had not done so, because there 
will be a greater shortage of tires during the com- 
ing year than was ever before known. The distrib- 
utor that does not anticipate this condition is going 
to be caught with a stock inadequate to meet his 
customers’ requirements and will have no one but 
himself to blame. 

The writer returned several days ago from Los 
Angeles and while down there came in contact with 
some pretty big factors in the tire game and found 
these men were exactly of the same opinion as that 
of the writer concerning a scarcity of tires during 
the coming year. These distributors have their men 
out getting spring orders from their better accounts 
and with the smaller ones they are not doing much 
worrying, because they know that even though the 
smaller ones do not come into the fold, they will be 
able to get along very well with the business they 
obtain from the better accounts, whose volume will 
in some instances double what it has ever been 
before. 

We advised you sometime ago that our men are 
out after spring business, and judging from the 
war orders coming in here, they are not having 
the least bit of trouble obtaining this business, and 
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one good reason for it is because the average 
dealer is now delightfully glad to hook up with a 
line that has not been jazzed by a bunch of cut rate 
pirate outfits. Your men should make no bones 
about telling your dealers that Mohawk was one 
of the lines that survived present year conditions. 
We had all the chance in the world to sell our 
entire stock to some of these cut rate tire outfits 
by just cutting the price about 15 per cent. Did 
we do it? I should say we did not, and the conse- 
quences are that the dealers are already beginning 
to find it out and are showing our product a respect 
that money wouldn’t be able to purchase. We closed 
a deal several days ago with one of the largest and 
most substantial tire concerns in Fresno, which as 
you know is the dumping ground for tires of the 
lowest grade. However, in face of this situation 
the concern that took our line stated they were 
thru with jazz tires and in the future would devote 
their efforts to quality merchandise, and in select- 
ing Mohawk they knew they were getting a line 
second to none in quality and one which would not 
fall into the hands of unscrupulous dealers. Of 
course it has always been our policy to be careful 
as to the kind of dealers or distributors that handle 
our line, nevertheless we appreciate the compliment 
paid us by the Fresno concern, as now we know 
the trade are beginning to recognize these features 
and this will develop into an asset for us. 
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We recommend that you retain any surplus 
stock that you might have at the present. You are 
going to need this stock sooner or later and then 
you'll be glad that you held on to it. Your men 
will soon begin to send in spring dating orders and 
really should be obtaining right now their share 
of this business. You have to have stock to fill 
these orders and your surplus will take care of 
them in part, so write to our factory and tell them 
what you want in the way of extensions. If they 
are reasonable, then you can rest assured the re- 
quest will be given favorable consideration. They 
do not expect you to do the impossible, they only 
feel that you should bear your part of the burden 
und in the: meantime do everything within your 
power to reduce your stock along legitimate lines. 

With kindest regards and best wishes, we are, 

Yours very truly, 
Mohawk Rubber Co. Inc. 
S. F. Branch, 
W. G. Filtzgerald, 
Pacific Coast Manager. 

Mr. BISCHOFF: I offer a telegram of Novem- 
ber 10th. Received without objection, marked 
“Plaintiff's Exhibit LL.” 

Plaintiff’s Exhibit LL 
Portland, Oregon, 11-10-20. 
The Mohawk Rubber Co., 
Akron, O. 
Have no desire to return stock, which will in- 
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voice thirty-five thousand but enough to reduce our 
open account and relieve us of our over supply, 
certain sizes, this is according to agreement with 
Fitzgerald and we request quick action. 
Munnell & Sherrill. 

Mr. BISCHOFF: Telegram of November 11th, 
offered in evidence, received without objection, 
marked “Plaintiff’s Exhibit MM.” 


Plaintiff’s Exhibit MM 
Qr Akron Ohio Nov 11 1920 
Munnell and Sherrill 
Portland. 

Have no record of agreement to accept addi- 
tional sizes nor has Fitzgerald as indicated by his 
recent letters to you. Please wait for our letter No- 
vember ninth. Don’t worry about reduced prices. 
Very little chance of our reducing below to even 
to old list. Neither will other companies. 

Mohawk Rubber Co. 

Q. (Mr. Bischoff) Mr. Sherrill, after you came 
to this point in the correspondence that we have 
just come to, the fact is that Mr. Fitzgerald did 
come to Portland and had an interview with you in 
reference to that situation, didn’t he? 

A. He did, yes, sir. 

Q. And that was some time during the latter 
part of November, 1920? 

A. Yes, sir. 

Q. Now without going into lengthy detail of 
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everything that transpired, the result of that inter- 
view was that you definitely settled your arrange- 
ments with the company up to that time? 

A. Well we made a new deal regarding the tires 
that we were to keep. 

Q. Now then as far as the indebtedness was 
concerned, you arranged between you that you were 
to send back part of the stuff that you wanted to 
send back, some six thousand or sixty-five hundred 
dollars’ worth, and to give five notes that have been 
spoken of here, and that would wind up the entire 
indebtedness up to that time. Is that correct? 

A. Well the arrangements were that we were to 
send back a certain number of tires. We were to 
keep a certain amount on spring dating terms, giv- 
ing notes for the same with protection of spring 
dating orders. 

Q. Let’s see if you don’t understand what I 
want. As far as the payment of the account, as 
I said, up to that time that was concluded by the 
taking of five notes, and sending back of the six 
thousand or sixty-five hundred dollars’ worth of 
tires. Didn‘t that wind up the entire affair? 

A. Well I am not so familiar with the amount, 
because I am not familiar with that end of it. Mr. 
Munnell and Mr. Auspach would know more about 
the amounts than I would. In fact, the arrange- 
ment that we made, we were to return a certain 
amount of tires and keep a certain amount on giv- 
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ing the five notes in payment for same, with spring 
dating terms on these five notes. 


Q. These five notes covered the entire balance 
of the money that you owed them? 

A. I believe it did. 

Q. You know it did, don’t you? That wiped 
your slate clean at that time? 

A. I am reasonably sure, I think that was the 
amount. 

Q. Now at that time did you give Mr. Fitz- 
gerald any order for any new merchandise? 

A. I really couldn’t say. 

Q. You know you didn’t give him any order 
for merchandise at that time, don’t you? 

A. No, I wouldn’t know that. 

Q. Didn’t you conduct these negotiations with 
Mr. Fitzgerald when he was here? 

A. Well I conducted them with Mr. Munnell, 
my partner. We were all together in the office. 

Q. You did the major portion of this; you were 
the one he looked to for determination of this 
matter? 

A. I made the original arrangement with Mr. 
Fitzgerald in July, in San Francisco. 

Q. Have you any record here which will show 
whether you placed any new orders for future 
shipment, at that interview in the latter part of 
November, 1920? 

A. I couldn’t tell you myself. 
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Q. Have you any records here which will show 
that? 

A. My. Fitzgerald might have got an order from 
Mr. Auspach or Mr. Munnell. He may have said 
you need so many tires— 

Q. Mr. Sherrill, won’t you please listen to what 
I ask you and save time. Have you any records 
here which will tell whether you placed an order at 
that time or not? 

A. I don’t know. 

Q. You don’t know whether you have any rec- 
ords here of that kind or not? 

A. I don’t. 

Q. What do you mean by the terms Spring dat- 
ing orders? 

A. Just what the factory states in their letters. 

Q. Now see if I have that correct. A Spring 
dating order is an order for the purchase of mer- 
chandise which is to be shipped at once upon the 
giving of the order, or within a short space of time 
thereafter, but the payment for the merchandise 
is to take place some time in the future, in the 
Spring and succeeding year. Isn’t that what is 
meant by Spring dating order? 

A. I presume that it is, something along that 
line. 

Q. You know that is what is meant? 

A. Different concerns have different ways of 
giving dating orders. 
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Q. Mr. Sherrill, I am not speaking about other 
concerns. I am speaking about your relationship 
with this plaintiff. Isn’t that what you and Mr. 
Fitzgerald understood by Spring dating orders? 

A. Yes, I believe it was something like that. 

Q. Now the fact was, if you didn’t place any 
orders for merchandise at that time, you didn’t 
have what was known as a Spring dating order 
with this factory, did you? 

A. Well you could call it anything you wanted 
to. We had protection on that order. 

Q. On what order? 

A. On that amount of goods, on those notes. 
We were protected against decline on those notes 
—on the account of that merchandise. 

Q. Now this merchandise which you were pay- 
ing for by means of those five notes and the return 
of some merchandise in par, the fact is that you 
had bought that merchandise over a period of more 
than a year prior to the time you were arranging 
this matter with Mr. Fitzgerald. Isn’t that right? 

A. Some of it had been bought considerable 
time, yes, sir. 

Q. Yes, some of it more than a year before 
that? 

A. I couldn’t say as to the exact time. 

Q. But you know that some of it had been a 
long time before? 
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A. Yes, some of it was approximately a year 
old. 

Q. And when you made these purchases which 
led up to a balance in November, 1920, you gave 
your trade acceptances for these purchases, didn’t 
you? 

A. Possibly we gave trade acceptances for some. 
Mr. Munnell always handled our acceptances and 
signed the notes. 

Q. Isn’t it a fact that long before your arrange- 
ment with Mr. Fitzgerald, these trade acceptances 
which you had given had all gone to protest? 

A. I don’t believe they had all gone to protest. 

Q. Some of them had? 

A. There may have been some on the point of 
our having to take stock back. 

Q. Well some of them went to protest at any 
rate. That is right? 

A. I believe it is. 

Q. And a large part of your open account was 
past due. That is correct, isn’t it? 

A. Well I don’t know just what amount—yes. 

Q. I am not asking a definite amount, but please 
state whether any amount. 

Well some of it past due, yes. 

All your account past due? 

Yes. 

And it was to pay off those trade acceptances 


aa 
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and this past due account that these notes were 
given, wasn’t it? 

A. Yes. 

Q@. Now Mr. Sherrill, do you recollect or can 
you state from your own recollection what your 
purchases were for the months, or approximately 
what your purchases were, tor the several months 
prior to November, 1920? 

A. I could not. 

Q. Have you any record here from which you 
could give the amount of your purchases month by 
month for the several months prior to November, 
1920? 

Mr. LILJEQVIST: We will have a witness who 
will be able to give you that. The bookkeeper. 

Q. I want to call your attention, Mr. Sherrill, 
to a record of your purchases from the plaintiff. 
We have it on our records. See if that will refresh 
your recollection in respect. This record shows that 
in November, 1920, you bought $166.23 worth of 
merchandise. Does that aid your recollection any? 
Do you know whether that is substantially correct? 

A. I wouldn’t be able to say. 

Q. You wouldn’t be able to say in respect to any 
one of these? 

A. No, I would not. 

Q. Well we will come to that later, then. Now 
after this interview with Mr. Fitzgerald and your 
arrangement with him to handle that matter upon 
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the basis outlined, you did send back a quantity of 
tires to San Francisco amounting approximately 
to $6000.00 and somewhat over? 

A. Yes, sir. 

Q. And you did in fact sign five notes? 

A. Yes, sir. 

Q. And the three notes that this action is based 
on in part, are three of those notes that were a 
part of the settlement? 

A. Yes, sir. 

Q. Now in sending those notes to the plaintiff 
either at Akron or San Francisco, did you say any- 
thing in any letters about the Spring dating ar- 
rangement? 

A. I didn’t send the notes myself, someone else 
in the office sent the notes. 

Q. Who was it? 

A. I presume that Mr. Munnell sent the notes. 

Q. Do you know whether he had said anything 
in that respect? 

A. I do not. 

Q. Did you give any instructions to anybody 
to communicate to plaintiff anything about Spring 
dating arrangements such as you have spoken of 
here? 

A. I did not personally. 

Mr. BISCHOFF: I offer in evidence letter of 
December 2nd from defendant to plaintiff, which 
was identified. 
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Marked “Plaintiff's Exhibit NN” (previously 
identified as Plaintiff’s Identification 2). 


Plaintiff’s Exhibit NN 
Portland, Oregon, Dec. 2, 1920. 
Mohawk Rubber Co., 
San Francisco, Cal. 
Attention Mr. Fitzgerald. 
Gentlemen: 

We succeeded in getting off on steamer Alaska 
yesterday 165 32x4 Casings, and we trust they reach 
you on schedule, and in good order. 

We enclose memorandum invoice to cover, to- 
gether with serial numbers of the tires returned. 

We also enclose five notes, covering the balance 
of the account, as per November lst statement, 
these notes totaling $138,166.79. This amount has 
been arrived at as follows: 

November lst statement .......2...0000000.000 0. $20,409.77 


ENN Coco ee. feiss co $ 245.98 
Less advertising signs, Boise and 
Re Rrlaia  .<.......:...2cee 88.30 
Less the tires returned.................... 6,908.70 
7,242.98 


Mita on $13,166.79 
We have thought it advisable to split this balance 
five ways, for the reason that there will be little 


202 The Mohawk Rubber Co. vs. 


(Testimony of Arthur J. Sherrill.) 
likelihood of our realizing much on tires until after 
February 1st. 

Trusting this reaches you before you leave for 
the factory and wishing you a pleasant and success- 
ful trip, we are, 

Yours very truly, 
Munnell & Sherrill, 
By E. J. Munnell. 
Portland, Oregon, Dec. 1, 1920. 


Sold to 
Mohawk Rubber Company 
San Francisco, Cal. 

Terms: Net Boat 
30 32x4N.S. Fabrics....$46.80 $1,404.00 

498314 518483 533827 

498501 517980 533766 

499277 518781 583792 

499880 518956 5383946 

498940 518916 5383828 

502794 518948 5338854 

508177 39518841 = 38829 

503149 518829 534023 

5093892 517288 534021 

518718 492967 533964 
75 32x4 N.S. Cords...... 66.85 

527434 546898 545038 

527689 545107 544972 

527418 546141 546031 

528490 546230 545665 


Euayar T. Munnell and Arthur J. Sherrill 


527600 546710 
527412 548187 
527659 545417 
528496 546527 
545468 545102 
545101 545628 
544914 545058 
546882 545558 
544927 546535 
546783 546052 
545534 544910 
507046 527701 
507050 607713 
506830 506724 
528196 505924 
526802 506777 
527716 507111 
526010 506489 
527641 491211 
527506 505884 
528508 507003 
60 32x4 Rib Cords 
5380578 529944 
544846 530505 
546151 5460385 
507188 545604 
529193 544638 
545671 529787 
547884 545950 
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D44977 
545337 
545183 
046552 
546895 
506898 
507250 
506872 
507001 
506897 
507136 
505996 
500729 
500397 
906136 
506982 
505886 
497080 
491266 
496082 
496889 


545946 
544729 
529233 
645614 
544828 
544924 
529578 


65.39 


203 


204 
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044732 544987 546173 
029375 544709 545332 
049493 529996 544831 
045100 545667 528779 
045090 545141 545712 
529577 += 546768 =: 48928 
046828 545868 545074 
D44771 545799 545033 
545070 546844 546160 
545242 546611 546221 
546152 545034 545243 
546068 546202 545967 
5458382 546150 645928 
$10,338.75 

25-10-5 per cent .............. $6,979.73 

Tak. ee 328.97 

$6,908.70 


Q. These five notes representing $13,166.00 that 
we have been speaking about? 

A. Yes, sir. 

Q. Now was there any other communication 
that you know of which was forwarded by your 
office to the plaintiff in which any mention at all 
was made of this Spring dating proposition you 
have been talking about here? 

A. Not to my knowledge was there anything 
for some little time after that. 


Edgar T. Munnell and Arthur J. Sherriil — 205 


(‘lestimony of Arthur J. Sherrill.) 

Mr. BISCHOFF: Letter of December 8, 1920, 
offered in evidence and marked “‘Plaintiff’s Exhibit 
OO,” without objection. 

Plaintiff’s Exhibit OO 
San Francisco, Cal., December 8th, 1920. 
Munnell and Sherrill, 
40 First Street, Portland, Ore. 
Gentlemen: 

This acknowledges Mr. Munnell’s letter of De- 
cember second, enclosing a list of the casings re- 
turned for credit, also five notes liquidating your 
November first balance, said notes maturing Feb- 
ruary tenth, March tenth, April tenth, May tenth, 
and June tenth, of 1921. 

If the casings returned check out as you have 
listed them and we find the freight bills to be sub- 
ject to allowance, we believe that with these notes 
your account will be in balance up to November 
first and should there be any difference upon check- 
ing this up we will be prompt to advise you. 

With many thanks for the prompt manner in 
which this was handled, we are. 

Yours very truly, 
Mohawk Rubber Co. of N. Y. Inc. 
San Francisco Branch, 
Assistant Manager. 
CJM:RD 
D 12-8 
Mr. BISCHOFF: Letter of December 16, 1920, 


206 The Mohawk Rubber Co. vs. 


(Testimony of Arthur J. Sherrill.) 
offered in evidence and marked “Plaintiff’s Exhibit 
PP,” without objection. 
Plaintiff’s Exhibit PP 
Akron, Ohio, December 16, 1920. 
Munnell & Sherrill, 

40 First St., Portland, Ore. 

. Attention Mr. Munnell. 
Gentlemen: 

We were glad to receive from our San Francisco 
branch, the other day, the notes which you sent 
them to adjust your account to November Ist. We 
have been pleased to apply them to the credit of 
your account. Mr. Fitzgerald says that you hope 
to anticipate some of these notes, if your spring 
business picks up as it should. 

We notice that you only include interest at the 
rate of 6 per cent; whereas we have been obliged all 
year to pay 7 and 8 per cent to discount such paper. 
We know that it is not your desire to put us to an 
additional expense in this connection, and are there- 
fore charging to your account an amount of $46.79, 
which we figure is one per cent more, taking into 
consideration the maturity dates of the notes. 

The tires which you have returned have, of 
course, not been received as yet, but we trust that 
they will come in in good shape, and we shall credit 
your account promptly. 

We certainly regret all of the trouble which has 
been experienced by everybody concerned this year, 
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but we are confident that next season will see the 
tire business much more nearly normal, and we 
hope that a situation such as existed this year will 
never again arise. 
Yours very truly, 
The Mohawk Rubber Company, 
B. J. Brooks, 
Credit Manager. 

BJB:LB 

Mr. BISCHOFF: I offer in evidence letter of 
Munnell & Sherrill of December 20, 1920. 

Offered in evidence, received without objection, 
marked “Plaintiff’s Exhibit QQ.” 

Plaintiff’s Exhibit QQ 
Portland, Oregon, Dec. 20, 1920. 
Mohawk Rubber Co., 
Akron, Ohio. 
Attention Mr. B. J. Brooks 
Gentlemen: 

We are in receipt of your favor of the 16th, and 
note you have received the notes which we for- 
warded to San Francisco to apply on account, and 
that same have been placed to our credit. 

Also have your request that interest rate on 
these be changed to 7 per cent instead of 6 per cent 
as written. Our reason for writing these notes at 
6 per cent was, that on looking back we find where 
you had previously made the interest charge to us 
at 6 per cent rate, and we took it for granted money 
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was just as plentiful in your country as ever. The 
additional charge will be agreeable, under the cir- 
cumstances, and we can assure you we will use our 
very best efforts to anticipate the payment on these 
notes, if it is possible to do so. 

Business during the month of December has 
dropped considerably below the same month in past 
years, and while the outlook is none too bright, we 
hope for the best. 

With best wishes for the coming holidays and 
thanking you for past considerations, we are, 

Yours very truly, 
Munnell & Sherrill, 
EJM-D By E. J. Munnell. 

Mr. BISCHOFF: At this time may it please the 
Court, I am going to ask leave to amend our com- 
plaint by interlineation, to have the prayer read: 
“Interest at the rate of seven per cent per annum,” 
in accordance with these letters. I have referred 
the matter to Mr. Liljeqvist, and he is agreeable. 

Q. Mr. Sherrill, after you gave these five notes, 
it is a fact, isn’t it, that you offered to turn over 
some $4000 or thereabouts, or Liberty Bonds, to 
be applied in part payment or liquidation of your 
account, provided the plaintiff would accept these 
bonds at par or face value? 

A. I believe Mr. Munnell would be more famil- 
lar with that than I. 

Q. Did you write any letters of that kind? 
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A. I don’t recall writing any. Discussion came 
up regarding that. I believe we tendered them 
Liberty Bonds at one time or another, yes. 

Q. You wanted them to take them at their full 
value, full face value? 

A. I don’t recal the exact conditions, but pos- 
sibly that was true. 

Q. You recall, don’t you, that plaintiff refused 
to accept them unless they were taken at the mar- 
ket value? 

A. Yes, I believe so. 

Q. Now you made that request to Mr. Fitzger- 
ald, didn’t you, that he take these Liberty Bonds, as 
well as writing direct to the company? 

A. Well I presume that we did. 

Mr. BISCHOFF: Letter of February 5, 1921, 
offered in evidence, received without objection, 
marked “Plaintiff's Exhibit RR.” 

Plaintiff's Exhibit RR 
San Francisco, Cal., February 5th, 1921. 
Munnell & Sherrill, 
40 First Street, Portland, Ore. 
Gentlemen: 

Regarding your recent offer to turn over to us 
a number of liberty bonds we beg to advise that we 
took this matter up with the factory and are this 
morning in receipt of a letter from them stating 
that they could only agree to take these bonds at 
market value, which would really be no better than 
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you could sell same thru your local bank. 

The factory states that they have already dis- 
posed of considerable bonds and would not like to 
take any additional bonds at par value, speculating 
on their future advance. Furthermore they would 
probably not hold them if they did take them, as 
they will only yield from 5 to 51% per cent, which 
is not as much as it would really cost to borrow the 
money. 

Very truly yours, 
Mohawk Rubber Co. of N. Y. Inc. 
San Francisco Branch, 
By W. G. Fitzgerald, 
Pacific Coast Manager. 
WGF:RD 
Dict. 2-5. 

Mr. BISCHOFF: I offer in evidence letter of 
February 9th, defendant to plaintiff. 

Received without objection and marked “Plain- 
tiff’s Exhibit SS.” 

Plaintiff’s Exhibit SS 
Portland, Oregon, February 9, 1921. 
Mohawk Rubber Co., 
San Francisco, Cal. 
Attention Mr. Fitzgerald. 
Gentlemen: 

We have your letter of the 5th, with regard to 
your factory’s decision on the Liberty Bonds, and 
we regret to learn that they will not be able to 
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handle these except at market value. 

As the matter stands with us today, we see no 
other way for us to handle any portion of the notes 
which are coming due this month and March, as 
we are doing no tire business at all. It has been 
raining continually since the first of the year, and 
the tire business has not picked up in the least, in 
fact, our general business is away below what it 
should be at this time of the year. 

Conditions may change materially as soon as we 
get some automobile weather, but in any case we 
would not get returns until May and June, so it 
does not look very promising for money from us 
any ways soon. If the factory can find a way to 
realize on these bonds at face value, we will be glad 
to turn them over to apply on account, at any time. 

Yours very truly, 
Munnell & Sherrill, 
LJM By E. J. Munnell. 

Mr. BISCHOFF: Letter of February 11th, 
offered in evidence, marked “Plaintiff’s Exhibit 
TT,” without objection. 

Plaintiff’s Exhibit TT 
San Francisco, Cal., February 11, 1921. 
Munnell and Sherrill, 
40 First Street, Portland, Oregon. 
Gentlemen: 

This acknowledges Mr. Munnell’s letter of Feb- 

ruary 9th, and in reply we are indeed sorry to hear 
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that conditions are so bad in and around Portland, 
tho, of course, we realize fully that there is a gen- 
eral business depression throughout the county. 

As for being able to take these liberty bonds in 
the future, we will have to submit your letter to 
our Eastern office and if they have any suggestions 
we are asking them to write to you. 

Very truly yours, 
Mohawk Rubber Co. of N. Y. Inc. 
San Francisco Branch, 
CJM:RD Assistant Manager. 
Dict. 2-11 

Mr. BISCHOFF: We offer in evidence letter of 
February 11th to San Francisco. 

Received without objection and marked “Plain- 
tiff’s Exhibit UU.” 

Plaintiff’s Exhibit UU 
Portland, Ore., February 11, 1921. 
Mohawk Rubber Co., 
San Francisco, Cal. 
Attention Mr. Fitzgerald. 
Gentlemen: 

One of the notes which we sent you in the fall 
and which was payable on February 10th, was pre- 
sented to us yesterday for payment, and we were 
obliged to let it go to protest, and be returned to 
Akron. 

We did not suppose the factory would send it 
through without advising us a few days ahead of 
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time, so there was nothing to do but ask to have it 
returned. 

As explained to you in our letter of a few days 
ago, it is not a question of our selling the tires at 
a price, we simply cannot interest any one with 
conditions as they have obtained in the last few 
months, and our general business is very quiet, we 
aren’t selling enough other merchandise to permit 
us to use the proceeds to liquidate our tire bills. 

Needless to tell you that we are doing our best 
to move the stock, and while conditions are discour- 
aging, we are not disheartened and really believe 
that with good weather we will sell some tires. 

We have not written the factory direct, as we 
wanted you to add your comments to this letter, 
knowing as you do what we have been up against 
this winter. Trusting they will appreciate our 
position, we are, 

Yours very truly, 
Munnell & Sherrill, 
By E. J. Munnell. 

Mr. BISCHOFF: We offer letter of February 
17, 1921, defendant to plaintiff. 

Received without objection, marked “Plaintiff’s 
Exhibit VV,” and read in part. 

Plaintiff’s Exhibit VV 
Portland, Oregon, Feb. 17, 1921. 
Mohawk Rubber Co., 
San Francisco, Cal. 
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Attention Mr. W. G. Fitzgerald. 
My Dear Bill: 

I enclose you a small order for repair stock. 

In this connection will say that we have re-ar- 
ranged our uptown store and now have the vulcan- 
izing shop ourselves, having got rid of the man 
Who was renting from us. We have a good vulcan- 
izer lined up; one who has also had selling experi- 
ence, and I believe that we can build up a very nice 
vuleanizing business from this store, which will 
mean the sale of considerable more repair material 
for us. 

Things have certainly been on the bum in this 
territory and today is the second day that it hasn’t 
rained or snowed since sometime last fall. There 
hasn’t been a thing doing in any line and we have 
been forced to sit here and watch ourselves losing 
money every day. 

We have re-arranged our salesmen, having 
brought George into Portland, giving him part of 
Dingman’s territory and putting Ding on every- 
thing south of Portland, including Klamath Falls 
and Marshfield. Our deal with the U. 8. man did 
not materialize, as, while he was anxious enough 
to take the job, he was in no position to finance 
himself, and we certainly could not afford to gam- 
ble on him, so we thought it best to make two big 
territories out of it and keep our old salesmen on. 
There isn’t any question but what both Ding and 
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George can make us some money this coming year 
in the territory as it is now lined up, and if it gets 
exceptionally good and business warrants it, we 
can always shorten up and put on another man. 

We regret very much not being able to take care 
of Mohawk’s note, but it was the only thing that 
we could do under the circumstances, and even now 
should business get good, it will, no doubt, be sixty 
to ninety days before we will reap the benefits as 
far as actual cash coming in is concerned. 

It is too bad that we can not get them to accept 
our Liberty Bonds as that would help us out mate- 
rially. Of course if we wanted to let go of our 
salesmen and make no effort to build for the future 
we would have several hundred dollars every month 
to the good, but we don’t feel that this would be the 
proper course to pursue as we have faith in the 
future and want to be prepared to get the business 
when it does come. 

The bank is very nice to us about extending our 
notes, but will not let us have any additional money 
to pay off these bills with, as they maintain it is up 
to the factories to help carry the load. 

If you have not already done so, I wish you 
would again take up the matter of Liberty Bonds 
with the factory and see if they cannot take at least 
part of what we have. 

You said something on your last trip about 
getting a better deal for us on repair materials and 
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we wonder if anything has been done in the matter. 
As it now stands, we don’t break even on it where 
it is sold at the quantity price and it would seem 
that should get at least 20 per cent better than the 
minimum. There is not much inducement to sell 
goods on a 10 per cent margin when it costs you 
about 12 per cent to do business. See if there is 
some way to make it attractive to sell the line. 

With best regards to yourself and Mac, I am, 

Yours very truly, 
A. J. Sherrill. 
Liberty Bonds Owned by Munnell & Sherrill, 
Portland, January 18, 1921 

Two $100 bonds, First Liberty Loan Con- 

WCCO Meares cetera ee $ 200.00 
Two $100 bonds, Second Liberty Loan Con- 

verted 
Two $50 bonds, Second Liberty Loan Con- 

CRC Cee tO. tere ee ee 300.00 
Four $50 bonds, Third Liberty Loan Con- 

verted 
Five $100 bonds, Third Liberty Loan Con- 

ViCNGEC Ol 2200. ci ooc.ncvaveateees ee 700.00 
Two $50 bonds, Fourth Liberty Loan Con- 

verted 
Thirteen $100 bonds, Fourth Liberty Loan 

CONVENtGO coetorea ie 1,400.00 
Two $50 bonds, Victory Liberty Loan Con- 

verted 
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Fourteen $100 bonds, Victory Liberty Loan 


(OTOP O20 a annie oe, een 1,500.00 


$4,100.00 

Mr. BISCHOFF: Letter of February 21st of- 
fered in evidence, received without objection, 
marked “Plaintiff’s Exhibit WW,” and read in part. 

Plaintiff’s Exhibit WW 
Akron, Ohio, Feb. 21, 1921.° 
Munnell & Sherrill, 
40 First St., Portland, Ore. 
Gentlemen: 

Our San Francisco Branch has sent us copies of 
the letters which you sent them recently. The notes 
which you gave us were discounted at once and 
we did not think that it would be necessary to call 
them to your attention, not realizing that you would 
be unable to meet that due Feb. 10th. We are sorry 
that it had to go to protest, for this reflects against 
us as well as you and each case such as this is held 
as an example by bankers who naturally are trying 
to eliminate such occurrences. 

As it is, we have journaled to your account an 
item of $2,633.36, plus interest of $33.74. 

We are very sorry to learn that the weather has 
been so miserable in your part of the country re- 
cently. It certainly seems as tho it would have to 
improve soon. Tire conditions, in general, are 
working in the right direction and there is every 
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indication that there will be an actual shortage of 
tires in the summer all over the country. The re- 
serves have been nearly exhausted and manufac- 
turers have not been in a position to make as many 
as they have in past years. 

We are surprised to have you think that we 
could accept Liberty Bonds at par value. If we 
could do this, we could make a lot of money right 
now, buying them at the present market and dis- 
posing of them. As for keeping them ourselves, 
this is impracticable, for no one knows just how 
soon they will be worth par, and the interest re- 
turn which we would get from such Bonds is not 
as great as the amount we are obliged to pay our 
banks right now on borrowed money. 

We believe that the thing for you to do is to 
sell a sufficient number of your bonds at the present 
market to meet the amount of the note which has 
just gone to protest. You will have to take a loss, 
but you can make this up to a large extent, if you 
wish, by buying the Bonds back later in the season, 
when conditions have improved. To be sure, Bonds 
will probably be higher, but we do not think that 
they will reach par for several years. 

We cannot consider an extension on the note, 
for we have already discounted all of the paper 
which the banks here can accept, and what we need 
right now is cash. We appreciate fully your pres- 
ent predicament and regret that conditions are as 
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they are. However, it is up to each of us to finance 
his own business somehow during the present crisis 
and we think that we have already gone a long way 
in granting you the concessions which we have dur- 
ing the past year. 

We believe you should not feel pessimistic over 
the future, even tho at present it is hard to see 
signs of improvement. We do not see how condi- 
tions can be otherwise, for tires are a present day 
necessity, just like clothes, and it is an actual fact 
that the supplies of the country are nearly ex- 
hausted. 

Will you please let us have your check for the 
above amount plus the small balance due on your 
current account. We regret that you will have to 
take a loss, but we believe that the only thing for 
you to do is to sell your Liberty Bonds now and 
buy them back again later if you wish. 

Very truly yours, 
The Mohawk Rubber Company, 
By B. J. Brooks, 
BJB:LS Crdt. Manager. 

Mr. BISCHOFF: Letter of February 23rd, re- 
ceived without objection, marked “Plaintiff‘s Ex- 
hibit XX,” and read in part. 

Plaintiff's Exhibit XX 
February 23, 1921. 
Munnell & Sherrill, 
40 First St., Portland, Ore. 
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Attention Mr. Sherrill. 
Gentlemen: 

This will acknowledge your letter of the 17th 
inst., also your order No. 63 for repair materials. 
We are glad to see this order as it is a good re- 
minder of the time when we were hearing from you 


most every day. 
We note with interest that you have re-arranged 


your uptown store and have taken over the vulcan- 
izing shop. We are glad that you took this action, 
as the writer has felt all along that this shop should 
be under your supervision. 

We note that business in your territory is still 
quiet and that weather conditions have played their 
part in holding back the sale of tires. The chances 
are that since you have had such bad weather up 
there this winter that a very hot summer will fol- 
low. If such is the case, the tire business will boom 
as hot weather makes tires blow out and we pre- 
sume that about 60 per cent of the tires in service 
in that territory are on the verge of cutting loose 
most any time. 

We note that you have brought George into 
Portland, giving him part of Dingman’s territory, 
and putting Ding south of Portland, including the 
Klamath Falls territory and Marshfield. If you 
have brought George into Portland, we are curious 
to know who is going to cover Boise and the other 
Idaho territory. We wish that you could get Ding 
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and George interested in the sale of repair mate- 
rials. These boys are certainly passing up a good 
bet in not going after this line of business, as in a 
good many cases it is the stepping stone to orders 
for tires and this is really what you are after. 

We believe, Al, if you would personally spend a 
day or two in the territory with each of these men 
that you could show them how to turn the trick. 
You know as well as the writer that the sale of our 
repair materials is like taking candy away from a 
child, and we believe if your men can once be made 
to understand this that they would then exhibit the 
proper effort. 

We note what you say in reference to your 
Liberty Bonds and your inability to take care of 
your recent note. We have again taken this matter 
up with the factory and it is possible that we will 
hear from them the early part of this week. Just 
as soon as we do we will communicate with you 
further. 

Regarding the last paragraph of your letter in 
which you state that the writer mentioned on his 
recent trip something about giving you a better 
deal on repair materials. We don’t know where 
you got this idea, as you are absolutely receiving 
the best price that we are able to extend. It is 
possible that what you have reference to is the new 
price list that we are using amongst the retail trade. 
We were under the impression that some of these 
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had been sent to you. However, we are enclosing 
with this letter several copies of the new list and 
if you have not yet received a supply, let us know 
and we will furnish you with what you desire. Of 
course, you understand that the prices on the other 
list in your possession will apply on your orders, 
but in soliciting business amongst your trade, the 
list for you to use is the one we are enclosing, 
which when taken as a whole nets you a longer 
margin of profit. 

As to the ten per cent trade discount which you 
have been receiving from us: This discount will 
stand as it is. We have nothing better to offer and 
it is the same discount that is being extended to 
our various jobbers throughout the country. 

With kindest regards to yourself and Mr. Mun- 
nell, we are, 

Very truly yours, 
Mohawk Rubber Co. of N. Y. Ine. 
San Francisco Branch, 
WF:RD Pacific Coast Manager. 
Dict. 2-21 

Mr. BISCHOFF: I offer in evidence letter of 
March 12th, 1921, from Munnell & Sherrill. 

Received without objection, marked “Plaintiff’s 
Exhibit YY,” and read in part. 

Plaintiff’s Exhibit YY 
Portland, Oregon, March 12, 1921. 
Mohawk Rubber Co., 
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Akron, Ohio. 
Attention Mr. Brooks. 
Gentlemen: 

After reading your letter of March 2nd, it 
occurs to us that you have the wrong impression 
with regard to several matters. In the first place, 
we are not asking you to take back any stock ex- 
cepting it would reach a point where we would be 
unable to pay you, then we know of no other alter- 
native than to return stock for what we would owe 
you. 

As far as making an effort to sell tires, we are 
offering them at 30 and 5 per cent off which would 
seem to be low enough if there was any demand. 
As we informed you before, when we did sell, we 
have found it almost impossible to collect. In one 
case we had to take an automobile, and another, a 
vulcanizing outfit, and a great many cases the tires 
were returned to us. So we have certainly had our 
share of trouble as far as the tire game is con- 
cerned. 

Now as to Liberty Bonds, which you suggest 
our selling, we have already used these as security 
at the bank and they are unwilling to release them 
unless we could. show them where we could dispose 
of them at par, so that proposition is taken care of 
by your refusing to accept at other than market 
value. So under the circumstances, the best we can 
do is to force our collections as hard as possible 
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and trust to business improving, which we feel sure 
it will just as soon as the weather gets settled, but 
even under the most favorable conditions, we can 
not hope to have very much money until long to- 
ward June or July. 

We arranged to take care of the March note and 
will take care of all open accounts promptly in the 
future, but it will be absolutely out of the question 
for us to meet the April note, so would ask that 
you arrange to take care of it accordingly. 

While we are long on certain sizes, we are short 
on others and are going to have to order from time 
to time, and for these sizes and repair materials, 
we will expect to settle each month. 

To give you a sample of what we are up against 
we are enclosing you a letter from what has been 
our best customer, who is now discontinuing the 
line and is giving his reasons. You will note also 
that we have been carrying a few tires with them 
on consignment. Would ask that you kindly return 
this letter to us for our files. 

Trusting you will be able to handle this April 
paper as we have asked, we are, 

Yours very truly, 
Munnell & Sherrill, 
AJS:A By A. J. Sherrill. 

Mr. BISCHOFF: I offer in evidence letter of 
May 27, 1921, defendants to plaintiff. Received 
without objection, marked “Plaintiff’s Exhibit ZZ.” 
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Plaintiff's Exhibit ZZ 
Portland, Oregon, May 27, 1921. 
Mohawk Rubber Co., 
Akron, Ohio. 
Att’n Mr. B. J. Brooks. 
Gentlemen: 

In reply to your favor of the 21st, we have re- 
ceived the new lists and are beginning to get some 
action on our stock of Mohawk Tires. We are not 
making any money on them, but realize that now 
is the time to get them off our shelves and are using 
every effort to turn them into money. 

We expect to be able to handle the note that is 
coming due on June 10th, and will continue to 
whittle down until we are on an even keel with 
Mohawk, when all of us will be in a better frame 
of mind. 

Have had just one week of fair weather and it 
has been a great incentive to buyers, and from now 
on the sailing should be much easier. 

Yours very truly, 
Munnell & Sherrill, 
EJM:HAA By E. J. Munnell. 

Q. Now Mr. Sherrill, the lists that are referred 
to in this letter those are the communications of 
May 10th that have been offered in evidence, in 
which the decline of price was announced. Is that 
right? 
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A. I couldn’t say for sure. Who wrote the let- 
ter, who signed it? 

Q. Mr. Munnell. 

A. I wouldn’t be able to say about that. 

Q. You don’t know? 

A. No, I don’t know. 

Q. I call your attention to letter of May 27, 
1921. That is Exhibit 4, and signed Munnell & 
Sherrill, by HHA. Who is that? 

A. Mr. Auspach. 

Q. Your clerk or bookkeeper? 

A. Bookkeeper. 

Q. What is his office, bookkeeper? 

A. Bookkeeper. 

Q. Now with that you sent a list of tires—in- 
ventory of tires on hand May 14, 1921. Now that 
list represented the tires which you had in your 
possession, didn’t it? 

A. I presume that it did. 

Q. Did you have anything to do with the prepa- 
ration of that list? 

A. No, I did not. 

Q. You are unable to state definitely what that 
represents? 

A. I couldn’t state definitely, no, sir. 

Q. Did you in your business keep a record of the 
purchase of your tires so that you could, by refer- 


ting to the serial number, ascertain when it was 
bought? 


Edgar T. Munnell and Arthur J. Sherrill = 227 


(Testimony of Arthur J. Sherrill.) 

A. Yes, I believe that we could. I think our 
stock cards would show. 

Q. Well you know that you kept such a record, 
don’t you? 

A. I believe that is the way they keep them, yes. 

Q. And so that it was possible from—by refer- 
ence to the records of your office, to ascertain when 
any particular tire was obtained? 

A. Yes, sir. 

Q. That was necessary, wasn’t it, for one thing, 
in order to make adjustment for defective tires? 
Someone came in with a tire and claimed they 
hadn’t received proper service out of it, and you 
could check back on it? 

A. That was one of the reasons, I believe. 

Q. That made the keeping of such records nec- 
essary? 

A. Yes, sir. 

Q. Another reason, Mr. Sherrill, for keeping 
records of that kind, was for the purpose of adjust- 
ing for defects, wasn’t it? 

A. Yes, several reasons. 

Q. And also to enable you to check back with 
the factory for rebate? 

A. Well I presume that is possibly one of the 
reasons. There are several reasons for keeping 
records. 

Q. That was one of the reasons, wasn’t it? 

A. Sometimes we use that system, sometimes 
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we don’t. There were times when he didn’t give the 
serial numbers. 

Q. Did you see this list that accompanied the 
letter of May 27, before it was sent? 

A. I don’t recall now whether I did or not. I 
wouldn’t say that I did. 

Q. Did you take any active part in supervising, 
getting together the data and information from 
which that was compiled? 

A. At the present time I don’t recall taking an 
active part. 

Q. Was it submitted to your inspection before 
it was sent? 

A. It may have been. 

Mr. BISCHOFF: May we have the letter of 
June 2, 1921, please. 

Mr. LILJEQVIST: I don’t find it. 

Mr. BISCHOFF: We will offer the carbon. 
That letter is not here. (Previously offered as De- 


fendants’ Exhibit 5.) 
Q. Now referring to your letter of June 2nd— 


letter which you received from the plaintiff—did 
you see this letter? 

A. Yes, sir. 

Q. Did you do anything about procuring the 
serial numbers that they requested, to enable them 
to check back what if anything you were entitled to 
in the way of rebate? 

A. I didn’t do anything myself. I believe that 
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there was a list of serial numbers sent to them. 
Q. You believe there was? 
A. I don’t believe that I had anything to do 
with it. 
Q. Did you give any instructions for the prepa- 
ration of such a list? 
A. I don’t believe I had anything to do with it. 
I don’t recall that I did. 
Mr. BISCHOFF: I offer in evidence telegram 
defendant to plaintiff, dated August 5, 1921. 
Received without objection, marked ‘Plaintiff’s 
Exhibit AAA,” and read. 
Plaintiff's Exhibit AAA 
Portland, Oregon, 8-5-21. 
Mohawk Rubber Co., 
Akron, Ohio. 
Collections have not permitted our sending any 
check as yet. ; 
Munnell & Sherrill. 
Q. Now from that period of time after you re- 
ceived the announcement in the decline of price of 
May 10th, your account with the plaintiff again be- 
gan falling very badly in arrears, didn’t it? 
A. I couldn’t state the exact condition of it, 
but I presume it was in arrears at times. 
Q. Well you know that your notes had all come 
back protested, don’t you? ‘ 
A. No,I don’t. I believe that some were paid. 
Q. You know some of them did? 
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A. Some of them were paid, I believe. 

Q. Two of them had been paid? 

A. Yes. 

Q. And the other three had been put through 
and had come back protested? 

A. I am not familiar with that part of it. 

Q. At any rate you know they were not paid? 

A. I know they were not paid at that particular 
time. 

Q. Don’t you know those three notes were never 
paid? 

A. Were not paid at that time. 

Q. Were they ever paid? 

A. Paid in settlement, later. 

Q. I know; that is what we are disputing about 
here, this settlement; but did you pay these notes 
as they were presented to you, when they fell due? 

A. I couldn’t state whether we did or not. [| 
presume we didn’t, on part of them. We did on 
some, and some I presume we didn’t. 

Q. You know you didn’t pay three of them when 
they fell due? 

A. Was three of them I believe that wasn’t paid. 

Q. You know that your open account was past 
due? 

A. I am not sure as to that. Mr. Munnell or 
Mr. Auspach would know a great deal more about 


that than I do. 
Q. Well, you know as a fact that you had con- 
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siderable correspondence with the plaintiff regard- 
ing these old accounts? 

A. Most of it would be between Mr. Munnell 
and the Mohawk Rubber Company. 

Q. By that you mean that Mr. Munnell wrote 
the letters? 

A. 1 am out of town a great deal, and he looks 
aiter that part of it. 

Q. Didn’t you know that letters were being re- 
ceived and sent? 

A. Yes. 

Q. And being exchanged in reference to the 
account. That is true, isn’t it? 

A. No doubt they were. 

Q. And you know it to be a fact that you com- 
plained continually about your inability to meet 
them, due to conditions that existed at that time? 

A. Yes, we complained about conditions. 

Q. And then this unsatisfactory condition con- 
tinued on up until about the early part of Septem- 
ber, 1921? 

A. Well it continued practically throughout the 
time that we had the line. 

Q. And right on to September, when Mr. Fitz- 
gerald came here and had an interview with you, 
didn’t it? 

A. We never did have any satisfactory condi- 
tions. 


Q. Well now, finally the plaintiff did make ar- 
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rangements with another dealer to sell Mohawk 
tires here, didn’t it? You know that? 

A. Yes. 

Q. Now referring to the incident that led up to 
that arrangement, isn’t it a fact that Mr. Fitzger- 
‘ald came up here from San Francisco to arrange 
for that? 

A. I don’t know that he came up to arrange for 
that. He arranged for it while he was here. 
Whether he came up for that purpose or not I don’t 
know. | 

Q. Didn’t he tell you that he had received a tele- 
gram from Mr. Cassidy asking him to come up here 
to talk over that proposition? 

A. He didn’t say he had received a wire from 
Mr. Cassidy. He told me Mr. Cassidy had called on 
him in San Francisco. 

Q. Well, at any rate, whether called or wired, 
yon knew that he came here at Cassidy’s request, 
didn’t you? 

A. No. 

Q. Didn’t know that? 

A. No, I did not. 

Q. Now referring specifically to the interview 
with Mr. Fitzgerald which resulted in the termina- 
tion of business relations between you and the plain- 
tiff in September. I want you to get your mind 
fixed on that interview. Do you know what day 
that took place? 


Edgar T. Munnell and Arthur J. Sherrill — 283 


(Testimony of Arthur J. Sherrill.) 

A. It was about September 10th, I presume, 
around the early part of September. 

Q. I want to call your attention to the letter 
of September 18, 1921, in which you were given cer- 
tain instructions with respect to turning over mer- 
chandise. Does that refresh your recollection as to 
the date when Mr. Fitzgerald had the interview 
with you leading up to the making of that letter? 

A. It would, yes. 

Q. Can you state now, with that letter and that 
date in mind, when that was? 

A. It was about a week before that time. I 
ean’t state the exact date, but it was about that. 

Q. Isn’t it a fact it was about two days pawore 
the making of that letter? 

A. No, it was I think about a week before that 
time. 

That is your best recollection? 

My best recollection. 

Where was this interview held? 

In our office First and Ash. 

Who was present at that interview? 

Mr. Munnell and Mr. Auspach. 

And Mr. Fitzgerald? 

And Mr. Fitzgerald. 

What was the first thing that was spoken 
of in respect to this relation? 


A. The matter of pneumatic truck tires. 
Q. State anything that was said at that inter- 
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view, who said it, what Mr. Fitzgerald said and 
what you said, and what everybody else said upon 
this subject of your relationship. May I ask you 
at this time not to tell us what you thought, or 
what you believed or felt, but tell us what was said, 
as near as you can recall it. 

A. Mr. Fitzgerald told me about Mr. Cassidy 
calling on him at San Francisco, and said that he 
thought he could sell Mr. Cassidy truck tires; that 
we were not doing very much with the truck tire 
line, and I agreed with him that we were not. We 
discussed the matter for a few minutes; he said— 
something was said about him getting Cassidy for 
a distributor. I told him at that time that I 
thought Mr. Cassidy was tied up with the General, 
and that it would be impossible for him to get him. 
He said no, that he thought different. He thought 
Mr. Cassidy was about through with the General, 
and would be open for a proposition. 

Q. At this point I want to ask you, did Mr. 
Fitzgerald tell you at that time that he had already 
seen Cassidy before he saw you? 

A. As near as I can recall it, he spoke only of 
seeing him in San Francisco. 

Q. I mean in Portland. 

A. No, not in Portland. 

Q. All right. Go on. 

A. That is as near as I recall; and we discussed 
the matter generally further, and finally the propo- 
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sition came up of him securing Cassidy, with our 
consent, providing that he would relieve us of our 
stock, and he asked me if that would be satisfac- 
tory. 

@. Who said providing he relieved you of your 
stock? 

A. Mr. Fitzgerald. 

Q. You mean to say that he suggested to you 
first of all—that he was the first one to make the 
suggestion that you were to be relieved of the 
stock? 

A. He made that suggestion to me. 

Q. That is, he volunteered that suggestion? 

A. He volunteered that suggestion. 

Q. Did he say he would relieve you of all your 
stock? 

A. Relieve us of all our stock. 

Q. That is all he said? 

A. This, as I recall! it, is what he said—that he 
would relieve us of our stock. 

Q. Did you understand that it meant your en- 
tire stock? 

A. Well I could have taken it that way. He said 
he would relieve us of our stock. 

Q. Very well. What did you say to that? 

A. He asked if I would object if he would do 
that. I told him no, that I would not; if he would 
relieve us of our stock it was agreeable that he 
would transfer the account. He asked me then 
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what Ed would say about it, and I told him he 
would have to ask him; he was right there in the 
next room. 

Q. Didn’t I understand you to say Mr. Munnell 
and Mr. Auspach were there at that interview? 

A. The door was open between the two rooms. 
It is an open office. 

Q. Then as I understand you now, the conver- 
sation was between Fitzgerald and yourself, but Mr. 
Munnell and Mr. Auspach were in an adjoining 
office with the door open? 

A. There is no door between the two offices. It 
is open, and they are both very small. 

Q. A partition between them, with an open 
door? 

A. Partition without any door, no top over it. 

Q. You don’t know whether they were taking 
note of this conversation or not, do you? 

A. Well they could hear every word that went 
on. 

Q. That is, they could hear if they would pay 
attention to what you were saying? 

A. Yes. 

Q. If otherwise engaged would probably not 
know what transpired, as far as you know? 

A. Wouldn’t be any reason why they shouldn’t 
hear anything that was going on. 

Q. Then this conversation was between you and 
Fitzgerald, and when he asked you if it would be 
agreeable to Munnell, you referred him to Munnell? 
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A. Munnell, as I recall it, was standing in the 
door when the remark was made; standing in this 
open door. 

Q. Did he then come in and join the conversa- 
tion? 

A. He did, yes. 

Q. Now what was said after he came in and 
joined the conversation? 

A. Mr. Fitzgerald asked him what he thought 
about it, and Mr. Munnell said he was agreeable 
providing he took the stock. From that conversa- 
tion I—from his reply I would take it for granted 
that he had overheard the conversation. 

Q. So that in the first instance, in the conver- 
sation with you, Mr. Fitzgerald volunteered the 
condition providing they would relieve you of the 
stock, but when Mr. Munnell came in and he was 
asked whether it would be agreeable to turn over 
the account to Cassidy, Mr. Munnell said providing 
they take over the stock? 

A. Yes, sir. 

Q. Now did you regard that proposition as be- 
ing settled right then and there? 

A. No, because Mr. Fitzgerald, as far as I knew, 
had made no arrangement with Mr. Cassidy. 

Q. Well then, what further was said on that 
subject, if anything? 

A. He said that he would see Cassidy and see 
what could be done. He thought he could line him 
up. 
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Q. Now was that all of the conversation that 
took place at that interview? 

A. That was the sum and substance of it, there 
was other conversation, of course. 

Q. Isn’t it a fact, Mr. Sherrill, when Mr. Fitz- 
gerald first approached you on this subject matter 
that he didn’t merely come right out and say, “Well, 
we would like to make a change.” Didn’t he tell 
you that the factory had become dissatisfied with 
the condition of your account, and that he had in- 
structions to make some change? 

A. He did not. 

Q. He didn’t tell you anything about that? 

A. No, sir. 

Q. Was anything said about the factory being 
dissatisfied about the account? 

A. The only thing that was said was that we 
were not selling any pneumatic truck tires, and he 
asked if it would be agreeable to have Cassidy sell 
the pneumatic truck tires. 

Q. That is the only complaint he made? 

A. That is the only complaint he made. 

Q. Didn’t make any complaint about the condi- 
tion of your account at all? 

A. To the best of my knowledge was nothing 
said at that time about the account. 

Q. Of course Mr. Fitzgerald was very kindly 
disposed towards your firm during all the time you 
did business together, wasn’t he? 

A. I think he was, yes, sir. 
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Q. And the fact of the matter is that he was 
frequently trying to get the factory to make conces- 
sions for you and do things for you that he couldn’t 
do himself? 

A. We expected him to help us out wherever he 
could. 

Q. And whenever a situation arose where you 
needed some assistance which you were not actually 
entitled to, you looked for Fitzgerald to go to the 
bat for you, as one of your letters indicates? 

A. We expected him to help us out whenever he 
could. 

Q. And Mr. Fitzgerald did frequently urge his 
house to make you concessions, didn’t he? 

A. I presume that he interceded for us at times. 

Q. You know he did, don’t you? You say pre- 
sumed. You know that to be a fact, don’t you? 

A. In certain cases, yes. 

Q. You know it was not a pleasant proposition 
for Mr. Fitzgerald to tell you that they would have 
to sever the redationship between your firm and his 
firm? 

A. Mr. Fitzgerald never told us that. 

Q. Didn’t tell you that at all? 

A. Never at any time. 

Q. Well the sumbstance of the conversation, of 
that first interview, was in a mild way advising you 
that they couldn’t continue to do business with you? 

A. Was no intimation whatever. 

Q. Very well. Let’s come to the second inter- 
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view; after you had this first talk, he was to see 
Cassidy, is that right? 

A. Yes, sir. 

Q. How soon after that did he return—did you 
have another talk? 

A. Well it was approximately, as I recall it, a 
week later. I believe that Fitzgerald went to Seat- 
tle in the meantime. I am not certain, but I believe 
he went to Seattle and returned to Portland. 

Q. With reference to the letter of September 
18th, about how many days before that was this 
second interview? 

A. It was the day before—that would have been 
I believe on September 17th. 

Q. Well you heard nothing further, of course, 
in the meantime, between those two conversations, 
as to what was to take place’? 

A. No, as I recall it, Mr. Fitzgerald didn’t re- 
turn until— 

Q. Who was present at this second interview? 

A. Second interview? 

Q. Yes. 

A. Mr. Auspach and Fitzgerald and myself. 

Q. Were you all actually in the room, or were 
you in separate offices, as you explained before? 

A. Well it is pretty much in one office. There 
wasn’t any particular interview at that time, ex- 
cept, as I recall it, Fitzgerald came in and said that 
he was going to be able to get Cassidy. 

Q. Did he say whether he was going to get him 
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to handle the entire line, or only the truck tires? 
A. The entire line. 
Q. Now was anything further aa about that 
subject by anybody? 
A. I presume there was some discussion about 
it, naturally. 
Q. Do you recall what was said, or the sub- 
stance of what was said? 
A. We discussed the stock that was on hand. 
Q. Who spoke about that? 
A. Probably both spoke of it—all three of us. 
We were all three together in the office. 
What did you say about it? 
We took the stock. 
I beg pardon? 
We took stock. 
You took stock? 
Yes. 
What do you mean by that? 
We went out in the store and took the num- 
ber of tires that we had on hand. 
Q. Well what did you take that from, from 
your records? 
A. No, from the tires. 
@. Counted the number of tires? 
A. Counted the number of tires. 
Q. Who did that? 
A 
Q 
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. Mr. Fitzgerald and I. 
. Where were your tires, in racks there on the 
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A. Some on the first floor in racks, and some of 

them piled up on the second floor. 

Just you and Fitzgerald did that? 

Just Mr. Fitzgerald and I, yes. 

Did you make a record of that stock taking? 
We did. 

Have you got that record here? 

A. I believe they have the record; approxi- 
mately the same as the tires turned over to Cas- 
sidy. 

Q. Have you that inventory here that you made 
at that time? 

A. The inventory was taken down, as I recall it, 
on pieces of paper. 

Q. Mr. Sherrill, can’t you answer that ques- 
tion? Did you bring it here? 

A. Yes, we have— 

Q. Let’s have it please. 

Mr. LILJEQVIST: The two of them took it 
down on tags. (Handing paper.) 

Q. Is this the inventory that was taken down 
at that time? 

A. It is the inventory. 

Q. Was that written just as you went along 
with Mr. Fitzgerald? 

A. No, it was not. It was written on small slips 
of paper and afterwards copied on this. 

Q. Who copied it on this? 

A. Mr. Fitzgerald. 

Q. Is that Mr. Fitzgerald’s writing? 
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A. Yes, it is. — 

Q. Now this stock taking that you referred to 
has to do with tires that you had in this place at 
First and Ash, did it? You had another place of 
business at Broadway and Ankeny? 

A. A small retail store. 

Q. You had a part of the Mohawk tires over 
there? 

A. A very small number of tires there. 

Q. No stock was taken as to that part? 

A. No, sir. 

Q. I notice the description of the tires in ink, 
and then apparently some prices in lead pencil. 
Are the lead pencil prices in Mr. Fitzgerald’s hand- 
writing? 

A. They are not. 

Q. Those were placed on there later by someone 
else? 

A. Yes, sir. 

Q. Someone in your office probably? 

A. Yes, sir. 

Q. But you made no effort to ascertain with Mr. 
Fitzgerald the stock that was over at Broadway 
and Ankeny? 

A. That stock was not involved. 

Q. The total of all the stock that you—this 
has not been tabulated, has it? 

A. That was just for the purpose of giving us 
an idea of the stock that Mr. Cassidy would receive. 

Q. After you took this stock with Mr. Fitzger- 
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ald what was said with respect to relieving you of 
the stock? 

A. Well Mr. Fitzgerald stated he would give us 
a letter or authority for turning the stock over to 
Mr. Cassidy. As soon as he gave us that we were 
to allow Mr. Cassidy to send down and get the 
stock. ; 

Q. When was this talk about turning over to 
Cassidy? I understood at the interview he under- 
took to relieve you of your stock. That was the 
first interview, is that right? 

A. Yes. 

Q. When did he first speak to you about Cas- 
sidy taking this stock? 

A. When he was talking about turning it over 
to Cassidy from the start. 

Q. I asked you, Mr. Sherrill, to tell us all the 
conversation that took place, and you didn’t say 
anything about Cassidy being involved in that. You 
say now that Cassidy was mentioned about taking 
this stock, in the first interview. Is that what you 
want us to understand now. 

A. I presume it was. 

Q. You presume. Do you know whether or not 
it was? 

A. He was to relieve us of our stock and turn 
it over to Mr. Cassidy. 

Q. Did he say that to you? 

A. He did. 

Q. When? 


Edgar T. Munnell and Arthur J. Sherrill — 245 


(Testimony of Arthur J. Sherrill.) 

A. At both interviews. 

Q. At the first interview you didn’t know 
whether he was going to be able to get Mr. Cas- 
sidy as an agent? 

A. Providing he got Mr. Cassidy he was to turn 
this stock over to Mr. Cassidy. That was under- 
stood at the first interview, the first interview we 
had with Mr. Fitzgerald, if he got Mr. Cassidy he 
would take our stock off our hands and turn it over 
to Mr. Cassidy. 

Q. Was there anything to indicate whether Mr. 
Cassidy wanted your stock at that time? 

A. Not a thing. 

Q. And notwithstanding tsat, and notwithstand- 
ing the fact that you didn’t know whether you could 
get Mr. Cassidy, you want the Court and jury to 
understand that he told you Mr. Cassidy would 
take this stock? 

A. He didn’t say he would. He didn’t know yet 
that he was going to get Mr. Cassidy. 

Q. What did he say with respect to relieving 
you of the stock? That is what I am trying to get. 
What did he say about that? 

A. He was to take our stock off our hands. 

Q. Is that all he said? 

A. And turn it over to Mr. Cassidy. 

Q. And he said that, notwithstanding the fact 
he didn’t know whether or not he could get Mr. 
Cassidy as a distributor? 

A. Well provided he got Mr. Cassidy. 
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Q. Did he tell you he knew whether Mr. Cassidy 
would want any of the stock or not? 

A. No. 

Q. Did you ask him about that? 

A. I don’t recall that I did. 

Q. I beg your pardon. 

A. I don’t recall. We took it for granted neces- 
sarily if he didn’t get Mr. Cassidy we couldn’t turn 
our stock over to him. If he did get him, we would 
turn it over, which we did. 

Q. At the second interview, the matter of Mr. 
Cassidy taking this stock was again spoken of? 

A. Yes, sir. 

Q. What was said about any arrangement hay- 
ing been made with Cassidy? 

A. He said he had made arrangements with 
Cassidy. 

Q. As to what? 

A. As to taking on the line and taking our 
stock. 

Q. And is that all the conversation that took 
place at that second interview? 

A. It is not all, of course. 

Q. Upon the matters we are talking about, with 
respect to change of distributor and transfer of 
tires. There was nothing further said about these 
two matters? 

A. Yes. He thought that he could arrange it so 
that we could work with Mr. Cassidy and still con- 
tinue to sell Mohawk tires, and draw from Mr. Cas- 
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sidy for our stock; and we were to meet the next 
day with Mr. Cassidy and discuss these matters, 
see if an arrangement could not be made whereby 
we could continue to sell Mohawk tires. 

Q. Was there anything else said on that sub- 
ject? 

A. Said as soon as final arrangements could be 
made he would give us this letter authorizing our 
turning this stock over to Mr. Cassidy. 

Q. Did he suggest giving you the letter? 

A. Yes, said he would give us a letter. 

Q. Isn’t it a fact that either you or Mr. Mun- 
nell demanded a letter to evidence that understand- 
ing? 

A. I didn’t demand a letter. I would have de- 
manded a letter no doubt. We would naturally have 
had to have some authority for turning it over. 

Q. Did you hear Mr. Munnell make such re- 
quest, that he put it in writing? 

A. I don’t recall that I did. 

Q. Before you got that letter did you have any 
other interviews on that subject? 

A. We had an interview Sunday, that was the 
day after the stock was taken. 

Q. And who was present at that interview? 

A. Mr. Cassidy, Mr. Fitzgerald, Mr. Munnell 
and myself. 

Q. Where did that interview take place? 

A. Up in Mr. Cassidy’s place of business. 

Q. Where? 
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A. Broadway and Oak. 

Q. Tell us what was said at that interview, and 
by whom? 

A. Well there was considerable said, of course. 
Mr. Fitzgerald was arranging, or endeavoring to 
arrange with Mr. Cassidy to have us draw tires 
from him, and continue to sell Mohawk tires in the 
city. 

Q. Was anything said as to turning over the 
stock? 

A. There was. 

Q. All right, tell us what was said on that sub- 
ject? 

A. That list was submitted and they were check- 
ing it over, and Mr. Cassidy I believe had informed 
us that he was just ordering, or had ordered a car- 
load of tires. 

Q. That is, from— 

A. From the Mohawk. They were getting out 
a new Style of tire, flat tread tire. He was placing 
an order for a carload, and at that time we were 
discussing this matter. This list was shown, and 
there were a number of bad sizes in there. 

Q. A number of bad sizes? 

A. Well they were sizes that would be pretty 
hard to sell; slow sellers in other words. 

This was the list? 

This was the list, yes. 

That was exhibited to you? 

Yes; and Mr. Cassidy remarked about cer- 
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tain sizes, and Mr. Fitzgerald said that would be 
all right, to go ahead and take whatever we sent 
him, and that if he didn’t sell them at a later date 
he could send them to San Francisco, and that he 
would give him other tires in exchange. 

Q. You are pretty sure Mr. Fitzgerald said to 
Cassidy you go on and take them anyhow, and if 
you don’t sell them we will take them back? 

A. I am positive. 

Q. You are positive about that. Was there 
anything further said about that subject at that 
interview ? 

A. Might have been. Naturally there was con- 
siderable conversation at that time. That was the 
principal part of it. 

Q. Now the next thing that took place in this 
transaction was receipt of this letter of September 
18th, is that right? 

A. Yes, receipt of that letter; yes, sir. 

Q. That is the letter authorizing you to turn 
over the stock? 

A. Yes, sir. 

Q. You saw that letter, didn’t you, when it 
came to your office? 

Yes, sir. 

Beg pardon? 

I did. 

Saw it the same day it came there? 

I wouldn’t say for sure as to that. 

At any rate within a day or so, anyway? 


OPoOoOrPo yp 
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A. Yes, within a day or so. 

Q. That letter didn’t say that Cassidy was to 
take all the tires that you had to give him, did it? 

A. Well the letter will state for itself what it 
said. 

Q. Well you say this part of the letter which 
said you could turn over such tires as you have in 
stock, in any quantity or sizes that might be agree- 
able to yourself and to Cassidy? 

A. Yes, sir. 

Q. You saw that, didn’t you? 

A. Yes. 

Q. Didn’t you realize at that time that under 
his authorization it was up to Cassidy to say what 
he would take; whether he would take any at all, 
or if he did, what tires they were to be? 

A. Well if he wanted to—wished to reject the 
tires, he had the opportunity. He sent down for 
the tires. 

Q. That wasn’t at all like you said the conver- 
sation was. You said that Fitzgerald said that he 
would relieve you of all the tires? 

A. He did. 

Q. And turn them all over to Cassidy? 

A. He did. 

Q. And under this letter Cassidy would have 
the right to reject them all, wouldn’t he? 

A. I don’t know whether he would or not. He 
was told by Mr. Fitzgerald to take any tires that 
we gave him. 
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Q. Now when you got this letter did you com- 
plain to Fitzgerald or write to his home office to the 
effect that this didn’t correctly express your agree- 
ment with them? 

A. No, I did not, no, sir. 

Q. Didn’t make any complaint about that at all? 

A. No, sir. 

Q. You regarded this letter as the evidence of 
your contract with Fitzgerald? 

A. Well I took it as authority, as our authority 
from him. 

Q. Didn’t make any complaint. How did you 
receive—how soon after this letter of September 
18th did you send the tires to Cassidy? 

A. I believe it was a day or two after that. 

Q. Now did you receive any request from Mr. 
Cassidy for any tires? 

A. I don’t recall whether we did or not. 

Q. You don’t know? 

A. No, I don’t. 

Q. Did you have any information from any 
source as to what you were to send him? 

A. Yes, we did. Mr. Cassidy phoned us to get 
the tires up there as quickly as we could. 

Q. Did he tell you what tires to send him? 

A. He told us to send the tires. 

Q. That is all he said. Is that right? 

A. Well, as near as I remember. He got cer- 
tain sizes that he was urgently in need of,— 

Q. Did he tell you what those sizes were? 
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A. Ahead of that time, and got the balance at 
the time they sent their truck down there for the 
tires. . 

Q. Now you say he wanted some tires that he 
was urgently in need of? 

A. Yes. 

Q. And he told you what those tires were to be? 

A. Yes. 

Q. Now the tires that you sent over to him 
were largely in excess of the tires that he wanted, 
weren't they? 

A. Well I presume that they were. 

Q. Yes. You know that the tires that he actu- 
ally wanted and was badly in need of and spoke of, 
were certain specified sizes that he asked for. Isn’t 
that a fact? 

A. He was in need of certain sizes, yes. 

@. And he asked for those? 

A. Yes, he asked for all the tires. 

Q. And those sizes you sent him were just a 
small amount of tires, some thirty casings all told, 
wasn’t it? 

A. No, was a number of tires we let him have 
as quickly as we could, until we could get the bal- 
ance of the tires up to him. 

Q. He requested those particular tires? 

A. He requested that we send him all of the 
tires as quickly as we could. 

Q. Now Mr. Sherrill lets get this thing straight. 
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As I understand there were two deliveries, weren’t 
there? 

A. There may have been more than that. 

Q. Now in the first place, in all of the deliveries, 
with the exception of this large lot that was deliv- 
ered, he asked for certain specific sizes, didn’t he, 
and style? 

A. I presume he did, yes, sir. 

Q. And those were furnished? 

A. Furnished if we had them. I presume we 
furnished them, yes. 

Q. As the rest of that, all he did was to tele- 
phone you “when are you going to send more tires,” 
is that what he said? 

A. He was anxious to have the tires sent over. 

Q. Without stating to you what sizes, or how 
many, or anything else? 

A. Nothing said about quantity. 

Q. How did you determine how many tires you 
were going to send him, find what sizes and styles, 
etc.? 

A. Well we determined the amount by the 
amount of our indebtedness to the Mohawk Rub- 
ber Company. The sizes and styles we determined 
by keeping—we had to retain a certain number of 
tires, and we kept what we thought was a repre- 
sentative stock. 

Q. In other words, Mr. Sherrill, what you did 
was to take a number of tires which would equal 
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the indebtedness, and send them down to Cassidy. 
Isn’t that what you did? 

A. That is practically correct, yes. I presume 
the number of tires covered the indebtedness. 

Q. And you did that with the exception of the 
small quantity for which Cassidy actually requested 
shipment? 

A. Cassidy requested shipment of all the tires. 

Q. That was the blanket order that you speak 
of. But in the first place he asked for certain spe- 
cific sizes, is that right? 

A. We made no arrangement with Mr. Cassidy 
to return tires to him. Our arrangement was made 
with Mr. Fitzgerald. 

Q. I am not talking about your arrangement. 
I want to know what was done actually. I want 
to know how you came to ship—to send him this 
particular group of tires. As I understand you—if 
I am wrong I want you to correct me—we want to 
get this thing right to the jury. There were a 
small number of tires sent by special request from 
him, on which he gave you sizes and descriptions. 
Is that right? 

A. Yes. 

Q. And then on the rest of them you just se- 
lected enough tires to balance your account, with- 
out any information from Cassidy as to size, style 
or anything else? 

A. Well he saw the list. 
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Q. Never mind what he saw. I want to know 
what you did. 

A. That is what we sent him. 

Q. Now then you know as matter of fact that 
Cassidy didn’t keep these tires, don’t you? 

A. I presume he did not. 

Q. You know he sent them back to San Fran- 
cisco ? 

A. I understood he sent them to San Francisco 
after his carload of tires had arrived. 

That is your understanding of it? 

That is what he told me. 

Did he tell you that? 

Yes. 

Are you sure? 

Yes. 

You know it to be a fact he sent those down 
there before he got his tires from the factory? 

A. I don’t know it to be a fact. I just know— 

Q. Do you want to state positively to the jury 
that Cassidy sent these tires back to San Francisco 
before he got the factory shipment? That Cassidy 
told you that? 

A. No, he didn’t tell me that. He told me he 
sent them as soon as his car arrived, or after his 
car arrived; that he had plenty of new stock, and 
he didn’t want them any longer. 

Q. Do you want the Court to understand that 
is what Cassidy told you? 

A. That is what Cassidy told me, yes. 
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Q. There isn’t any mistake about that in your 
mind at all? 
Not a bit. 
You remember that distinctly? 
Yes. 
When did he tell you that? 
He told me shortly after, when we were 
talking about this telegram that came back, and we 
were discussing the matter with him regarding him 
sending the tires to San Francisco. 

Q. You got word from San Francisco that bunch 
of tires was down there, didn’t you? 

A. We received a wire. 

Q. They wanted to know what those tires were 
down there for? 

A. Yes. 

Mr. BISCHOFF: Let me have the telegram 
that you received. 

(Wire produced. ) 

Q. Is this the wire you referred to? 

A. We received that wire from them, yes. 

Mr. BISCHOFF: I offer it in evidence. 

Telegram marked “Plaintiff's Exhibit BBB” and 
read. 


POP OD 


Plaintiff's Exhibit BBB 
1921 Oct. 12, PM 2 48. 
VN San Francisco Calif 210P 12 
Munnell and Sherrill 
40 First St., Portland, Ore. 
Steamship company just notified us large ship- 
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ment tires received from Portland our shipping 
clerk investigated and finds same to be your old 
stock improperly packed damaged dirty and unsal- 
able at regular prices and we do not propose that it 
is going to be thrown back on our hands as you 
only had the authority of turning over to Cassidy 
the stock he could use and retain. The shipment is 
being held at local depot subject to your risk and 
demurrage charges plus freight we might use same 
at sixty per cent but nothing less. Wiré your dis- 
position. 

Mohawk Rubber Company. 

Q. Were all the tires enumerated in this list 
turned over to Cassidy? 

A. No, I don’t believe they were. That is prac- 
tically a stock list. That is very close to the tires 
that we had on hand. There might have been a 
few exceptions that we didn’t—that we may not 
have taken extra close. 

Q. Now isn’t it a fact Mr. Sherrill that in this 
list of tires that you turned cver to or sent to Cas- 
sidy, was a large quantity of tires of sizes that were 
obsolete—that were no longer in use? 

A. No, they were all tires that were in use; are 
in use today. 

Q. You want the Court to understand that all 
sizes—they were all sizes that were current and 
regular sellers? 

A. There might have been a very few, what 
they weuld term odd sizes, at that time. 
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Q. I want to eall your attention to this size 
382x314. Wasn’t that a size they had ceased manu- 
facturing at that time? 

A. I don’t believe they had. I think still manu- 
facturing 32x814. I think they still list it. 

Q. I mean 34x31. 

A. 384x814. I believe they were manufacturing 
it. I think they still continue to manufacture. 

Q. Now the greatest part of this stock was also 
fabric tires, wasn’t it? 

A. Well there is possibly a good portion of it 
fabric, yes. 

Q. You know it to be a fact that at that time 
they were getting away from the production of 
fabric tires, and that the tendency was entirely 
toward cord tires? 

A. I do. 

@. Now practically all of these sizes, Mr. Sher- 
rill, while we won’t use the term obsolete, were sizes 
that were not ready sellers; that is, they were un- 
usual sizes, not ones that were readily called for? 

A. No, there was a great many of the regular 
sellers in stock. This stock was not balanced very 
good because of the fact that we had been unable 
to move cur stock and had to take back so much 
stock from dealers. 

Q. But a goodly portion of this represented 
these odd sizes of stock? 

A. No, I don’t think a goodly portion of it does. 

Q. Now in the stock that you retained for your 
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own use, did you retain any of these odd sizes? 

A. We did. 

Q. Have you a list of the stock you retained 
here? 

A. Our stock records will show, yes. 

Q. Have you this list here? I believe they have. 

Mr. BISCHOFF: I offer in evidence a telegram 
from Munnell & Sherrill to the Mohawk Rubber 
Company dated October 12th. 

Received without objection and marked “Plain- 
tiff’s Exhibit CCC.” 

Plaintiff’s Exhibit CCC 
Portland, Oregon, Oct. 12, 1921. 
Mohawk Rubber Company, 
San Francisco, Cal. 

At a loss to understand why you wired us as we 
have shipped no tires to San Francisco all of our 
stock was turned over to the American Tire and 
Rubber Company as per written instructions from 
Fitzgerald. 

Munnell & Sherrill. 

Q. Now did you send that wire? 

A. I don’t believe I sent it. 

Q. You knew it was forwarded? 

A. Yes, the wire was sent. 

Q. You also know that you hadn’t turned over 
the entire stock, didn’t you? 

A. All of the tire stock? 

Q. Yes. 

A. No, we didn’t turn over all the tire stock. 
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Q. Your statement in this telegram that you 
turned over all of your stock is not correct? 

A. They had a list of the stock—that wire would 
not be correct in that one point, no. 

Q. You hadn’t turned over the whole stock. 

Mr. BISCHOFF: I offer in evidence letter of 
October 12, 1921, from Munnell & Sherrill to plain- 
tiff. 

Received without objection and marked ‘Plain- 
tift’s Exhibit DDD.” 

Plaintiff's Exhibit DDD 
Portland, Oregon, Oct. 12, 1921. 
Mohaxk Rubber Company, 
1436 Van Ness Ave., 
San Francisco, Cal. 
Gentlemen: 

We have just received your wire and were cer- 
tainly surprised at its tone. We have never shipped 
any tires to San Francisco, but did turn over a large 
portion of our stock to the American Tire & Rubber 
Company on the written instructions from Mr. Fitz- 
gerald, who was here at the time and who knew 
what Mr. Cassidy was going to receive, and it is our 
understanding that he gave Mr. Cassidy the privi- 
lege of keeping the tires at an extra discount or 
returning them to the factory. 

We have just called up Mr. Cassidy, who veri- 
fied this and informs us that he shipped a quantity 
of tires to San Francisco, so, no doubt, this is the 
shipment you referred to in your wire. 
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We take it for granted that Mr. Fitzgerald is 
out of the city and he has not informed you fully 
regarding this transaction, and when you get in 
touch with him no doubt the matter will be ex- 
plained to your full satisfaction. 

Awaiting your further favors, we are, 
Yours very truly, 
Munnell & Sherrill, 
By A. J. Sherrill. 

Q. Now Mr. Sherrill, this letter was written by 
yourself, wasn’t it? 

A. Yes. 

Q. The fact of the matter is that Mr. Fitzger- 
ald had left the city some several days before you 
made this transfer of tires to Cassidy? 

A. I presume that he was out of the city when 
the transfer was made. 

Q. The fact is that he mailed you this letter of 
September 18th from his hotel just before he left? 

A. Yes. 

Q. So that it wasn’t quite correct for you to say 
that Mr. Fitzgerald knew what stock was to be 
turned over to Mr. Cassidy? 

A. It was correct, because he took the stock 
himself. 

Q. When you say he took the stock, you mean 
making this inventory you spoke of? 

A. Yes, the inventory; he knew what the stock 
was. 

Q. But you didn’t send all that stock in the 
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inventory, did you? 

A. I didn’t send all of it. 

Q. And you hadn’t arranged with Mr. Fitzger- 
ald before he left, just what particular tires you 
were going to send, did you? 

A. He gave us that letter and left town. 

Q. But Fitzgerald didn’t know just what par- 
ticular part of the stock you were going to give 
Cassidy ? 

A. We suposed he knew at that time, because 
we sent him a list of the stock that was turned over. 
He should have had the list. 

Q. But it wasn’t correct for you to say to the 
office that Fitzgerald knew when he left here what 
stock Cassidy was going to get, was it? 

A. As far as he knew, we could have included 
all that stock. 

Q. Don’t you want to answer that, Mr. Sherrill? 

A. Yes. 

Mr. LILJEQVIST: I think that is answered. 

A. I don’t know whether you would call it 
correct or not. Mr. Fitzgerald certainly knew what 
stock Mr. Cassidy was going to get. 

Q. That question is very simple, Mr. Sherrill, 
it seems to me. I am trying to find out and to get 
the jury to know whether you had advised Mr. Fitz- 
gerald— 

A. We had. 

Q. —before he left here— 

A. No. 
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Q. —what particular tires you were going to 
give Cassidy. Is that clear? 

A. I did not advise him. 

Mr. BISCHOFF: Letter of October 14th offered 
in evidence. 

Letter marked “Plaintiff’s Exhibit EEE.” 


Plaintiff’s Exhibit EEE 
San Francisco, Cal., October 14th, 1921. 
Munnell and Sherrill, 
Portland, Ore. 
Gentlemen: 

This will acknowledge your letter of the 12th 
inst., regarding our wire of the 12th inst., pertain- 
ing to a shipment of tires to us from the American 
Tire and Rubber Co. and which we find to be stock 
that you turned over to them during the recent 
transaction. | 

Regarding the writer’s recent letter to you, in 
which you were authorized to turn over to the 
American Tire and Rubber Co. any stock which 
they desired: It was suposed that you would turn 
over them stock which they could use and which 
could be sold at regular prices, and since the writer 
has inspected the shipment which they returned, 
he does not wonder that they refused to retain 
same, as the major portion of the shipment is in 
such condition that it could not be sold at regular 
prices, some of the tires are without wrappers 
and have been in this condition for months. 
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It was understood by the writer that the major 
portion of your stock was in popular sizes of fab- 
rics and cords, also the tires were wrapped and 
clean and in such a condition that same could be 
sold without a loss, however, we find that such is 
not the case and therefore the ownership of the 
stock reverts to you and it is being held here sub- 
ject to your risk and we would suggest that you 
give the matter immediate attention. 

We advised you in our wire of the 12th inst. 
that as a matter of policy we would be willing to 
take in this stock at 60 per cent net, plus war tax, 
and if you desire to accept our offer, you can advise 
us immediately on receipt of this letter. The only 
way in which we could sell this stock would be at 
a price equivalent to that which we offer you. We 
would not make a dollar profit on the transaction, 
but on the other hand probably lose money through 
selling expense and etc., so you can readily appre- 
ciate our position in the matter and know that our 
offer is being made solely thru a desire to relieve 
you of return freight charges to Portland. 

Yours very truly, 
Mohawk Rubber Co., Inc., of N. Y. 
By W. G. Fitzgerald, 
Pacific Coast Manager. 

Q. Mr. Sherrill, in purchasing these tires that 
are resold, the regular way of transacting business 
is that they are sold according to certain list price 
with a stated discount from that list? 
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They are, yes, sir. 
That was forty per cent off list price? 
Yes. 
That is, you bought at forty per cent off? 
Yes, sir. 
And this offer to take them off your hands 
at sixty per cent off meant that the discount was 
twenty per cent? 

A. It was more than twenty per cent. 

Q. You were buying at forty off list? 

A. Yes. 

Q. And they were offering to take off your 
hands at sixty off list? 

A. Yes, but that would be more than twenty 
per cent difference. 

Mr. BISCHOFF: We offer letter of October 18, 
1921, from defendant to plaintiff. 

Received without objection and marked “Plain- 
tiff’s Exhibit FFF.” 

Plaintiff’s Exhibit FFF 
Portland, Oregon, Oct. 18, 1921. 
Mohawk Rubber Company, 
San Francisco, Cal. 
Attention Mr. W. G. Fitzgerald. 


OPOPoOr 


My Dear Fitz: 

Yours of the 14th at hand and it would appear 
from the tone that someone had done something 
that you didn’t approve of and having no one else 
to lay it on, you were slipping it to us. 

Now, it doesn’t seem as if there should be any 
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misunderstanding regarding this matter. Before 
you ever made the deal with Cassidy you asked us 
if it would be all right to make the deal providing 
you relieved us of our stock. Both Mr. Munnell and 
the writer assured you that it was not only agree- 
able to us but we would be glad to assist you in 
any way possible in landing another distributor, as 
we felt that if you could secure greater volume by 
switching the account, we would not stand in your 
way, altho we would regret very much having to 
give it up after working so hard to establish it in 
this territory. With this understanding you went 
ahead and lined up the American Tire & Rubber 
Company, after which, you gave us a letter author- 
izing us to turn our stock over to them, which we 
proceeded to do. As you no doubt have a copy of 
the letter, you know what it contains and we feel 
sure that you will agree that your instructions are 
very definite and clear as to what we were to do. 
As to the sizes and conditions of the tires, you 
saw the list of sizes before they were ever turned 
over to Cassidy, so knew just what it contained. 
While a few of them naturally had the wrapper off, 
the most of them had never been unwrapped and 
were just as we had received them from the factory. 
By the way, we recall having received shipments 
from San Francisco where the tires were improp- 
erly wrapped or else entirely without covering. 
Just what your arrangements were with Mr. 
Cassidy we are not aware. He informs us, however, 
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you offered him an additional discount to keep cer- 
tain of this stock, which in itself would make it 
appear that you were aware of the condition the 
stock was in at the time you were making your 
deal with him. 

As the matter now stands, we have carried out 
your exact instructions in this matter as per your 
letter of Sept. 18th and cannot see how we are con- 
cerned in any way with any shipment of tires that 
may have been made to you by parties other than 
ourselves. We have your authority and the Amer- 
ican Tire & Rubber Company’s receipt for delivery 
of tires and we are now awaiting credit due us on 
these tires, as well as a rebate agreed upon at the 
time the reduction was made in May. 

We want to continue friendly with the Mohawk 
Rubber Company and to handle the line as outlined 
between yourself and Mr Cassidy and ourselves 
and we trust that nothing will arise from this com- 
plication to prevent us from doing so. 

Trusting that you get this matter adjusted to 
your entire satisfaction and assuring you of our 
cooperation, we are, 

Yours very truly, 
Munnell & Sherrill, 
AJS:A A. J. Sherrill. 

Mr. LILJEQVIST: We have a witness who has 
to leave town, and we would like the privilege of 
putting him on now. 

Witness withdrawn. 
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W. D. MILES, a witness called in behalf of the 
defendant, being first duly sworn, testified as fol- 
lows: 

Direct Examination. 
Questions by Mr. Liljeqvist: 

What is your residence and ocupation? 

A. I am a salesman at the present time. Port- 
land is my residence. 

Q. Have you been in the tire business? 

A. I have. 

Q. Were you in the tire business in 1919, 1920 
and 1921? 

A. 1919 and 1920 I was. 

Q. At what place? 

A. Portland and The Dalles. 

Q. While you were at The Dalles will you state 
whether or not you entered into an agreement as a 
dealer, with Munnell & Sherrill, to handle Mohawk 
tires in your country up there? 

A. I did. 

Mr. BISCHOFF: Objected to as incompetent, 
irrelevant and immaterial. I don’t see, under the 
pleadings, how what agreement he had would be 
material. 

COURT: I can’t tell anything about it until I 
know what they expect to prove. He only asked if 
they entered into an agreement. 

Mr. LILJEQVIST: Something was referred to 
by Mr. Bischoff in the testimony in reference to a 
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510,000 order of Clark & Miles for Mohawk tires, 
from Munnell & Sherrill. 

Are you one of the members of the firm? 

I am. 

Do you remember about that transaction? 
Yes, something. 

Did you put in an order to Munnell & Sher- 
rill for that amount of tires? 

A. As I recal, something of that amount. 

Q. How long did you handle the Mohawk line? 

Mr. BISCHOFF: Objected to as incompetent, 
irrelevant and immaterial. I don’t see what his 
arrangement has to do with it. 

Mr. LILJEQVIST: They have offered a lot of 
letters here that they have introduced, talking about 
the arrangements, attempting to show that Munnell 
& Sherrill got into financial slowness in payment of 
certain bills. They have offered a lot of evidence 
about the Clark & Miles account, themselves. Now 
that being true, they have brought out that trans- 
action. They are apparently attempting to show 
that the Mohawk Company in this case were very 
philanthropic towards Munnell & Sherrill in carry- 
ing their account from a certain period to a certain 
period; that due to the kindness of this company in 
failing to press the payment of certain notes, things 
went wrong. That is kind of the impression that 
you gather from that, in reference to the Clark & 
Miles transaction that they brought out, the $10,000 
deal that they brought out, and these letters in ref- 


Opere 
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erence to it, and different things which they ask to 
have the jury believe that we were in the wrong 
and they in the right. We wish to show that when 
we took this line we naturally relied upon the fact 
that these were good, and we unfortunately hap- 
pened to get at the time these tires were not good. 
We are not saying anything against the Mohawk 
line at present because they did change their line 
about that time. 

Mr. BISCHOFF: I object to a volunteered state- 
ment of that kind. There is nothing in the evidence 
to support it. 

COURT: I don’t think either of you have much 
effect on the jury on statements made outside of the 
record. The jury will decide this case on the evi- 
dence. 

Mr. LILJEQVIST: We offer to show by this 
witness that this $10,000 lot which he bought from 
Munnell & Sherrill which has been referred to—the 
reason he wasn’t able to sell this line was because 
the tires didn’t stand up, and he couldn’t take and 
wouldn’t take the tires from Munnell & Sherrill, 
because they wouldn’t stand up to the guaranty. 
People to whom he sold them returned them to him, 
claiming they were no good. He was losing cus- 
tomers, and he returned the stocks to him and had 
a lot of difficulty over these tires. This man was 
one of the biggest dealers in the state of Oregon 
handling these tires. 

COURT: What has that to do with this case? 
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Mr. LILJEQVIST: I want to meet what they 
brought out. 

COURT: The case is to be tried on the issues 
made here, and written contract between defendant 
and plaintiff, whether entitled to a rebate, or 
whether entitled to credit for the return of the 
tires. 

Mr. LILJEQVIST: But if they seek to draw the 
inference from this state of facts, that we were in 
default, we wish to show the default was not our 
fault, because we couldn’t sell the tires on account 
of the quality being bad. 

COURT: As I understand the pleadings there 
is no question of defects. They haven’t set up any 
defense that the tires were not up to standard, or 
that you lost money on it on account of defective 
tires. 

Mr. LILJEQVIST: I wish to show by this wit- 
ness and ten other witnesses—to prove defective 
tires. 

COURT: Prove something wholly outside the 
issues in the case. 

Mr. LILJEQVIST: To meet the testimony they 
have offered. 

COURT: They haven’t offered testimony to that 
effect. I think we will confine the investigation to 
the issues in the case, and not go outside. 

Exception saved. 

Mr. BISCHOFF: I want to assign as miscon- 
duct the remarks of counsel upon questions not pre- 
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sented by the issues, entirely foreign, and made for 
the purpose of reaching the jury on an extraneous 
matter. | 

COURT: You have your exception. 

Mr. BISCHOFF: I want to assign as miscon- 
duct in referring to questions of that kind wherein 
he went outside of the record entirely. 

COURT: I don’t think counsel on either side 
should make that kind of a record of that kind of 
a statement. Counsel was probably mistaken in the 
view the Court has of the issues in the case. 

Mr. LILJEQVIST: I wish to show to meet his 
record which he has offered. 

Witness excused. 

Whereupon proceedings were adjourned until 
9:30 tomorrow morning. 

Tuesday, June 19, 1928, 9:30 A.M. 

ARTHUR J. SHERRILL resumes the stand. 

Cross Examination (Continued) 

Mr. BISCHOFF: May I have letter of Novem- 
ber 14, 1921? 

Letter produced and offered in evidence. 

Mr. LILJEQVIST: Same objection. Irrelevant, 
incompetent, immaterial and self serving. 

Objection overruled, exception saved. 

Letter marked “Plaintiff’s Exhibit GGG,” and 
read. 
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Plaintiff's Exhibit GGG 
Akron, Ohio, Nov. 14, 1921. 
Munnell & Sherrill, 
Portland, Oregon. 
Gentlemen: 

The writer’s attention is called to the contro- 
versy which has arisen between you, the American 
Tire & Rubber Company of your city and the San 
Francisco Branch with reference to a quantity of 
tires which you delivered to the American Tire & 
Rubber Company and which they, after failing to 
return these to you, eventually shipped to San 
Francisco. 

It is the writer’s understanding that these tires 
are now in public storage and that the branch has 
refused to accept them. Inasmuch as the tires were 
originally shipped to you and have never been 
charged to any one else, it is natural and logical 
that they be considered your property regardless 
of the course which they took after leaving your 
hands. 

Reviewing the whole proposition, the difficulty 
very evidently started when you bought goods far 
in excess of your reasonable needs; and it would 
have been much worse had we not refused to ship 
orders to the extent of your desires. The depres- 
sion left you a stock of goods on hand and heavy 
indebtedness. 

This indebtedness to us was taken care of by 
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notes which indefinitely acknowledged the debt and 
which have not as yet been entirely paid. 

Since then, various contentions have been made 
in an endeavor to get us to take back goods which 
we shipped in good faith and on written orders and 
which have since become more or less deteriorated 
thru age and which we would be unable to sell and 
realize full value. 

The permission which you were given to deliver 
tires to the American Tire and Rubber Company 
says very distinctly that the tires were to be deliv- 
ered in any quantity or sizes that might be agree- 
able to yourselves and Mr. Cassidy. It is our under- 
standing that he did not request nor agree to the 
return of this lot of tires in question. And it was 
clearly understood at the time that this was merely 
permission for him to draw upon your stock for 
such goods as he might need, and that the permis- 
sion was largely necessary on account of the matter 
of credit to him being involved. 

A letter in our files indicates that at the time 
the arrangement was made, it was your desire and 
your expectations to continue the sale of Mohawk 
tires in a retail way; and at the time we were very 
glad to see this arrangement made. 

So far as getting your permission to sell the 
American Tire & Rubber Company, we do not con- 
sider that that was necessary, since you had utterly 
failed to live up to the terms of payment, to work 
the terriotry or in any way carry out the under- 
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standing under which the territory was originally 
turned over to you. 

Now we don’t feel unfriendly toward you; but 
we do know that you are attempting to take advan- 
tage of us and are not particular as to how you do 
it. And we resent this and shall resent it in every 
way possible. 

The notes which we hold must be paid; also your 
current account. We have been exceedingly lenient, 
and it does not set very well to have you attempt to 
take advantage of this fact in the way in which you 
have. 

So far as any rebates are concerned, old goods 
which you had on hand thru overbuying on your 
own part and which did not come under the re- 
quirement of goods purchased within 60 days of the 
price change and on hand and unsold at that time, 
would not be considered. It is clearly apparent that 
any loss along these lines is no fault of ours and 
that we cannot assume the responsibility of your 
stock indefinitely. 

This action on your part has simply served to 
confuse matters without accomplishing anything in 
any way, shape or manner. And for our own pro- 
tection, it seems as if it was necessary that we 
place this matter in the hands of our attorneys with 
instructions to take whatever steps are necessary to 
enforce collection. 

We know absolutely that we are entirely in the 
right in this matter, and «e know that you know 
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that we know it. Therefore, we shall expect that 
this quibbling stop and that some determined effort 
be made to clean this matter up without further 
delay. We are naturally sorry if your operations 
have resulted in loss to yourselves, but we cannot 
see how we in any way are responsible. 
Yours very truly, 
The Mohawk Rubber Company. 
M. E. Mason, 

MEM:DH Sales Manager. 
Dict. 11-12. 
Questions by Mr. Bischoff: 

Mr. Sherrill, I want to ask you about an inter- 
view with Mr. Fitzgerald that you spoke of yester- 
day, that took place in June, 1921, after the May 
decline was announced, the decline of May 10th. 
Will you state as nearly as you can when that con- 
versation took place? 

A. As I recall it it was some time in June. 


Q. With reference to the receipt of the circular 
list of May 10th, can you state approximately the 
period of time that elapsed between the receipt of 
these letters and your interview with Mr. Fitz- 
gerald? 

A. It was shortly after the receipt of these 
letters. I believe we received these in May, and I 
believe Mr. Fitzgerald came up early in June. 

Q. Well the fact was he announced his coming 
up, or you received information about his coming 
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up, by telegram of June 18th, that he would be 
there a few days after that telegram? 

A. We received some word from him saying 
that he would be there, as I recall it. 

Q. Did you know what the occasion of his com- 
ing up at that time was? 

A. I presume to arrange for our rebate, as there 
had been some correspondence on that matter. 

Q. Isn’t it a fact that he came up here to insist 
on a liquidation of some of these notes that have 
been protested? 

A. Not to my knowledge. 

Q. Didn’t he speak about that at all? 

A. He possibly did while he was here. He may 
have spoken about the notes. 

Q. You haven’t any recollection ot him talking 
about the past due notes? 

A. I haven’t at the present time, no. He would 
have been more likely to have spoken of that to 
Mr. Munnell. 

Q. Did he speak to you about the unpaid balance 
of the open account which was then past due? 

A. He may have spoken of it, yes. 

Q. You say he may have. Have you any recol- 
lection about that? 

A. I have no recollection about that at all. 

Q. The only recollection which you do have defi- 
nitely is that he spoke about rebates? 

A. That, as I recall it, was the purpose of his 
trip to Portland. 
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Q. That is the only thing you remember clearly 

talking about rebate? 

That would have been the— 

I am talking about your recollection. 

That is my recollection, yes. 

On that your recollection is clear? 

Yes. 

But upon other matters you have no recol- 
lection at all? 

A. No, I have no recollection at all about other 
matters. It may have been or it may not. 

Q. Did you write him to come up here to talk 
about rebates? 

A. I don’t remember that we did, no. I believe 
he wrote us he would or wired. At any rate he sent 
us some kind of a wire he would be up here. 

@. You want the jury to understand Mr. Fitz- 
gerald voluntarily wired you he was coming up to 
talk about rebates with you? 

A. No, I don’t recall that he did. 

Q. Now did he talk with you about these re- 
bates when he came up in June? 

A. Yes. 

Q. Were you the first one he talked with about 
the matter? 

A. I couldn’t say about that, we were there 
together. 

Q. Was anybody present at the conversation 
between you and Mr. Fitzgerald? 

A. Mr. Munnell and Mr. Auspach. 


OPOoOPrO py 
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Q. Were they both present in the room, taking 
part in the conversation? 

A. AsI recall it they were both present, yes. 

Q. Or is this another instance where they were 
in an adjoining office? 

A. Well our office is pretty much the same. 
There is very little—it is practically one office. As 
a rule we transact matters of our business, or did at 
that particular— 

Q. I am trying to find out were they present in 
your office talking about this thing together, or did 
you just assume they were part of the conversation 
because they were in the adjoining office? 

A. I believe that they were present at the time. 

Q. Now what was said on that subject at that 
time? 

A. Well Mr. Fitzgerald said that the condition 
of the stock was such that it would be pretty hard 
to get at the matter any other way, and he thought 
our list as sent him was too large; that one of these 
notes would be a reasonable rebate. 

Q. Was that the first thing that was said about 
the subject? 

A. Well I wouldn’t say it was the first thing. 
It was in— 

Q. What invited the suggestion from him of a 
compromise in that way? 

A. Well I presume the fact that we had sent a 
list to them in San Francisco of our stock on hand. 

Q. That is what I am trying to get at. 
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A. Yes. 

Q. The list you sent them was the stock you had 
on hand? 

A. Stock we had on hand. 

Q. But that list didn’t indicate which of that 
stock had been purchased within sixty days prior 
to the decline, during March and April, did it? 

A. As I recall it, that list didn’t indicate any- 
thing except the stock on hand. 

Q. Nor did the list indicate any stock which you 
had sold to your dealers, these people who were 
buying from you? 

A. No, I don’t believe it did. 

Q. Now, didn’t Mr. Fitzgerald tell you at that 
time that under the announcement of the decline in 
price, that they—that you were entitled to receive 
rebate only on the merchandise purchased and un- 
sold within March and April, 1921? 

A. He did not. 

Q. He didn’t tell you anything about that? 

A. No, sir. 

Q. Now was the subject of dating orders dis- 
cussed at that time? 

A. I don’t recall that it was. 

Q. Nothing said about that at all by you or 
Fitzgerald? 

A. I don’t recall that it was; it may have been, 
but I don’t recall. 

Q. You have no recollection about it? 
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A. I have no recollection of any particular part 
of it. 

Q. Now did you notify—did you tell Fitzgerald 
or notify the company in any manner as to you 
making any rebates to your dealers for any stuff 
that they had purchased from you? | 

A. Not to my knowledge. 

Q. You never gave them any such information? 

A. No. 

@. Now had you in fact taken any dating orders 
trom any purchaser—any of your customers? 

A. I couldn’t state as to that. 

@. You never did advise the plaintiff or Fitz- 
gerald about having taken dating orders, or the 
amount of dating orders that you took? 

A. I don’t recall anything being said about that 
at that time. 

Q. Now when Mr. Fitzgerald, as you say, sug- 
gested compromising the amount of your rebate, 
did you request him to give you some memorandum 
to that effect? 

A. No, sir. 

Q. Did you ask him to have the note returned 
to you at once? 

A. No, sir. 

Q. Did you write to the company to ask them 
to return that note to you? 

A. We wrote—as I recall it we wrote to San 
Francisco. 

@. When was that? 
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A. I don’t recall the date. I believe the carbon 
will show where we asked them for the return of 
the note. 

Q. Have you carbon copy of any letter that you 
sent to anyone conected with the plaintiff company, 
asking for the return of that note? If so, please 
produce it. 

A. I believe that we have. 

Mr. BISCHOFF: I offer in evidence letter of 
February 20, 1922. ; 

Letter marked “Plaintiff’s Exhibit HHH,” and 
read. 

Plaintiff's Exhibit HHH 
Portland, Ore., Feb. 20, 1922. 
Mohawk Rubber Co., 
San Francisco, Cal. 
Gentlemen: 

We enclose you, here%ith, our check for $522.65 
with which we have paid you all that we owe you 
and would ask that you return to us at once our 
notes which you have in your possession. 

Yours very truly, 
Munnell & Sherrill, 
AJS:A By 

Q. Now is that the first letter you ever wrote 
asking for the return of the note? 

A. What is that date please? 

Q. February 20, 1922. 

A. I believe you will find a letter from Mr. Mun- 
nell in November. I think you will find somtehing 
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in November or December, where Mr. Munnell asks 
for the return of the note. 

Q. Have you the carbon copies of those letters? 

A. I don’t see the carbon copy of the letter I 
have in mind, but I believe you will find the letter 
there from Mr. Munnell, in reply to Mr. Fitzger- 
ald’s, if my recollection serves me right. 

Q. Now My. Sherrill, since you testified yester- 
day have you looked over the records to ascertain 
the amount of purchases made each month during 
the time that you did business together? 

A. I believe that they have the amounts there, 
yes. 

Q. You haven’t looked them over since we spoke 
about them yesterday? 

A. I believe the amounts will appear at the 
time. 

Q. Now Mr. Sherrill, during the latter part of 
1921, say from March to August, you made pur- 
chases in the regular course, from plaintiff, of such 
tires as you desired or needed? 

A. Yes, sir. 

Q. And you made cash payments during these 
months from March to August, as you went along? 

A. I presume that we did. 

Q. I show you this statement of account, Plain- 
tiffl’s Exhibit A, and ask you if that refreshes your 
recollection? 

A. It does not, because I have no— 
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Q. Don’t you want to look at it before saying it 
doesn’t? 

A. Well, I have nothing to do with that part of 
the business. Mr. Munnell or Mr. Auspach took 
care of the accounts. I have nothing to do with 
the books. 

Q. You know in a general way that during that 
period of time that you paid for these current pur- 
chases very promptly, and took the discounts as you 
paid for them? 

A. ‘Well, frankly, I don’t. 

Q. You don’t know? 

A. No, really I don’t. 

@. Who looks after the business management? 

A. Mr. Munnell and Mr. Auspach would be the 
proper parties. 

Q. What is your part of the work in that affair? 

A. Well, I am generally considered as outside 
man. Mr. Munnell is the office man. 

Mr. LILJEQVIST: We offer in evidence letter 
sent by Munnell & Sherrill to the Mohawk Rubber 
Company at San Francisco, August 15, 1921. 

Received without objection and marked “Defend- 
ants’ Exhibit 11.” 

Defendants’ Exhibit 11 
August 15, 1921. 
Mohawk Rubber Co., 
San Francisco, Cal. 
Gentlemen: 
We enclose herewith our check in the sum of 
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$2024.40 to cover July bills subject to discount, and 
a payment of $1000.00 on old account. On back of 
check you will find distribution as we have arrived 
avalt: 

Seems as though we should have our credit for 
price decline which took place over ninety days ago. 
Have looked for it on our statements for July and 
August, but to date it has not appeared. Wish you 
would ask the factory to put this through, and 
ereatly oblige, 

Yours very truly, 
Munnell & Sherrill, 
HJM:HAA By 

Mr. LILJEQVIST: Letter of November 9, 1921, 
offered in evidence, received without objection and 
marked “Defendants’ Exhibit 12.” Read. 

Defendants’ Exhibit 12 
Nov. 9th, 1921. 
Mohawk Rubber Co., 
1486 Van Ness Ave., 
San Francisco, Cal. 
Att’n Mr. W. G. Fitzgerald. 
Gentlemen: 

Replying to your letter of the 5th, we will have 
to take exceptions to some of the statements con- 
tained in the second paragraph as not applying to 
this particular deal. 

In the first place, we did not unload our entire 
stock of tires on you as you state; on the contrary, 
we kept over five thousand dollars worth, includ- 
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ing round tread cords and fabrics which were on the 
list submitted to you and Mr. Cassidy when you 
were here. Instead of turning over the lot to you, 
we tried to be fair to all concerned, and kept a good 
many which can be considered as slow movers, 
especially in view of conditions which are applying 
to the tire business at this time. 

In the second place, in all of our conversations 
regarding the deal, there was no mention made to 
the writer, of any portion of it being contingent on 
whether the American Tire & Rubber Co. kept our 
stock or shipped it to other parts. You were anx- 
ious to deal with the other company, as they were 
considered the best tire account in Portland, and 
we were willing to step aside providing you took 
our stock off our hands at what it cost us. You 
agreed to that, and that is all there is to it as far 
as we can see. 

When we get the credit memos for the stock 
turned over and to cover the decline in prices, if the 
account still shows that we owe you money, we will 
remit, but at the present time, the way we figure, 
we are about even. 

So if the next step is to put it up to Akron, let 
it be soon, aS we can see no reason why it should 
not have been settled a long time ago. 

Yours very truly, 
Munnell & Sherrill, 
By 
Mr. LILJEQVIST: Letter of January 23, 1922, 
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offered in evidence, received without objection and 
marked “Defendants’ Exhibit 18.” 
Defendants’ Exhibit 13 
January 28rd 1922. 
Mohawk Rubber Co., 
1436 Van Ness Ave., 
San Francisco, Cal. 

Att’n Mr. Fitzgerald. 
Gentlemen : 

We have just replied to your wire authorizing 
you to let Mr. Irving A. Heusner have what tires 
he needs to be charged to our account. 

And on this subject, we will try and have a check 
for the current items mailed you in a few days. 
We have been having a hard time to get our money 
during the past tivo months, especially from the 
Idaho territory, and Mr. Sherrill has just left for 
that part of the country to get the money if it is 
possible to do so. 

It seems impossible for us to get our rebates 
through in proper form, both from your office and 
from your local distributor. The credit you sent us 
for rebate covering tires on hand Nov. 15th, which 
were purchased within the previcus sixty days, was 
not in line, as you will readily see by glancing at it. 

We are returning it for correction, and will 
trust that you can have it figured correctly so that 
it will agree with our records. 

Yours very truly, 
Munnell & Sherrill, 
EJM:HAA By 
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Mr. LILJEQVIST: Letter of December 8, 1921, 
offered in evidence, received without objection and 
marked “Defendants’ Exhibit 14.” Read. 


Defendants’ Exhibit 14 
Dec. 8th, 1921. 
Mohawk Rubber Co. of N. Y. 
1486 Van Ness Ave. 
San Francisco, Cal. 
Att’n Mr. McCullough. 
Gentlemen: 

Answering your letter of the 6th, we are re- 
turning the invoice covering freight charges, as our 
bookkeeper has no use for it either for recording or 
filing. It is true he asked you for a copy, having in 
.£hand your statement cof account and not being able 
to locate a charge which you had against us. 

It seems to the writer that it would be advisable 
to hold all of these matters in abeyance until you 
are correctly informed as to who shipped the tires 
to you, and why they were shipped. We have en- 
deavored to give you the facts in the case, and you 
can easily verify them by looking at your freight 
bill and bill of lading covering the shipment in 
question. 

We presume that Mr. Fitzgerald will be back in 
San Francisco shortly, and he vill be in position to 
give you sufficient information to enable you to pass 
the additional eredit memos due us, as well as 
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straightening out the misunderstandings that seem 
to have arisen between us. 
Yours very truly, 
Munnell & Sherrill, 
EPM-HAA By 

Mr. LILJEQVIST: Letter of December 8, 1921. 
Offered in evidence, received without objection and 
marked “Defendants’ Exhibit 15.” 

Defendants’ Exhibit 15 . 
Dec. 7th, 1921. 
Mohawk Rubber Co. of N. Y. 
1486 Van Ness Ave. 
San Francisco, Cal. 
Gentlemen: 

Replying to your letter of Nov. 30th, inasmuch 
as we have not shipped you any tires, we are at a 
loss to understand why you continually write us in 
reference to same. 

Previous correspondence covers the matter fully 
and we cannot see where there is any further need 
for letter writing on our part. Just put through 
the balance of the credit memos due us on this deal, 
so that your records will agree with ours, and we 
will all be in a better frame of mind. 

Yours very truly, 
Munnell & Sherrill, 
EJM-HAA By 

Mr. LILJEQVIST: I offer letter of December 2, 
1921. Received without objection and marked “De- 
fendants’ Exhibit 16.” 
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Defendants’ Exhibit 16 
Dec. 2nd, 1921. 
Mohawk Rubber Company, 
1436 Van Ness Ave., 
San Francisco, Cal. 
Gentlemen: 

We are in receipt of your credit memo of Nov. 
29th, covering some of the tires turned over to the 
American Tire & Rubber Co. of this city. As this 
covers only a small portion of the tires turned over 
to them at the same time, we wonder what has be- 
come of the balance of the credit. Mr. Fitzgerald 
informed us when he was here last month, that 
credit memos would be sent us promptly for the lot, 
and we trust they will be forthcoming shortly. 

The copy of your Oct. 20th invoice amounting 
to $135.26 is being returned with this letter for the 
same reason that we returned the original under 
date of Oct. 27th. It is not a proper charge against 
us and should be cancelled. 

Yours very truly, 
Munnell & Sherrill, 
EJM-HAA By 
Redirect Examination. 
Questions by Mr. Liljeqvist: 

Now, Mr. Sherrill, I think we might as well com- 
plete some of this correspondence before we go any 
further. Have you letter of June 2, 1920? 

Offered in evidence, received without objection 
and marked “Defendants’ Exhibit 17.” 
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Defendants’ Exhibit 17 
June 2, 1920. 
Mohawk Rubber Co., 
Akron, Ohio. 
Attention Mr. Mason. 
Gentlemen: 

Just received a very pleasant visit from Mr. Fitz- 
gerald. While here we took up the matter of ad- 
vertising, and he assured us he would use his good 
offices with the company to endeavor to secure us 
some bill board advertising. There are a few very 
desirable locations that can be secured here at the 
present time, and we believe it will be productive 
of good results if we can secure some of this type 
of advertising. 

The tire situation here at the present time is 
very bad. The gas shortage has scared the tourist 
out almost entirely, as well as cutting down local 
consumption. Almost every mail brings us in hard 
luck stories from our dealers, who still have 
their stocks on hand, and in some cases we have 
nad service stations close entirely and return their 
tires to us for credit. What seemed to be the pros- 
pects of being an especially good year has now ter- 
minated into a very doubtful one, and unless the 
gas situation improves within the coming month, 
our tire business is going to fall far short of our 
expectations. 

The condition of our dealers thruout the coun- 
try will also be reflected in the matter of credits, 
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and unless we can see an improvement very shortly 
we will either be forced to shorten our stocks, or 
else the factory will have to come to our assistance 
by taking over some of the larger accounts for us. 
We took this matter up with Mr. Fitzgerald, who 
felt sure that the factory would come to our assist- 
ance if we found it necessary to call on them. We 
have been forced to sell the line on such a small 
margin of profit that we cannot stand to do any 
very extensive credit business. We were forced into 
giving longer discounts than we wished thru the 
former policy of the company in quoting these ex- 
tremely long discounts when working the territory 
direct from the factory. Almost every town of any 
size in our territory has been worked by Mohawk 
representative who quoted 25-5-5-5—in some cases 
to some dealers having no rating whatsoever. 

We note you are now in position to furnish 
truck sizes, and we wonder if it would not be pos- 
sible for you to consign us a set of the two larger 
sizes, we having already ordered some 36x6. We 
would like to put these tires on exhibition in our 
uptown store, and feel sure that we can work up 
some nice business in that line. If conditions were 
normal we would not hesitate to place an order for 
these tires, but as it is it is going to keep us jump- 
ing to meet our obligations without taking on any- 
thing extra. 

By the way, no doubt there are a number of 
Shriners in your organization, and at this time we 
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would like to extend to them, thru you, a cordial 
invitation to visit our city during the Convention 
to be held here this month. We would like in par- 
ticular to have yourself come, if you find it possible 
to do so. We believe you could combine business 
with pleasure most satisfactorily. We have several 
very important topics to discuss with you, which 
cannot be very well taken up by mail, and we feel 
sure this is the oportune time to take them up. 
Trusting we may have the pleasure of a visit 
from you, we are, 
Yours very truly, 
Munnell & Sherrill, 
AJS:D By 
Letter June 9, 1920, defendant to plaintiff, of- 
fered in evidence, received without objection and 
marked “Defendants’ Exhibit 18.” 


Defendants’ Exhibit 18 


June 9, 1920. 
Mohawk Rubber Co., 
Akron Ohio. 
Attention Mr. Brooks, 
Gentlemen: Credit Manager. 


We have your favor of the 4th in regard to trade 
acceptances, which we mailed you, maturing in July 
and August, and note your suggestions that we be 
charged interest on these from June 10th to the due 
date. Considering all the conditions under which 
we are operating at the present time, if you feel this 
charge to be in order, we will gladly accept it. We 
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feel, however, that because these tires were pur- 
chased by us at old prices should not work against 
us, aS we have yet to find any one who has bought 
a tire at the advanced price. This applies, of course, 
to the high list tires, such as Kelly-Springfield and 
Hood. 

We are hoping for improved conditions, how- 
ever, and it may be by the time these acceptances 
are due that the tire business will be back to 
normal. 

Yours very truly, 
Munnell & Sherrill. 
EJM-D 

Letter June 28, 1920, defendant to plaintiff, of- 
fered in evidence, received without objection and 
marked “Defendants’ Exhibit 19.” 

Defendants’ Exhibit 19 
June 28, 1920. 
Mohawk Rubber Co., 
San Francisco, Cal. 
Attention Mr. Fiztgerald. 
Gentlemen: 

Replying to yours of June 21st with reference 
to Mr. Rodgers of the Gas Company, will say, that 
I called on him the other day as well as Mr. Strange, 
and Rodgers informed me he received a letter from 
the Mohawk Rubber Co., in which they had implied 
that he doubted the statement you made regarding 
the Northwestern Gas & Electric Co. having a con- 
tract with Mohawk, and he replied to the Mohawk 
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Company to the effect that he had never made such 
a statement, and from the way he handled the sub- 
ject | am afraid we have rather antagonized him. 

As yet he has received no instructions from 
headquarters regarding this contract, and I would 
suggest that you endeavor to have the Northwest- 
ern Company take up the matter with him, and do 
not allow the factory to write him any further in 
the matter, as to do so would no doubt only com- 
plicate matters more. 

Had a promise out of Strange for the first order 
he had for tires. 

Business is simply shot to pieces, and we have 
had to take back most of the tires we sold on ac- 
count of our customers being unable to meet their 
payments, 

Yours very truly, 
Munnell & Sherrill, 
AJS-D By 

Letter June 25, 1920, defendants to plaintiff, of- 
fered in evidence, received without objection and 
marked “Defendants’ Exhibit 20.” 

Defendant’s Exhibit 20 
June 26, 1920. 
Mohawk Rubber Co., 
San Francisco, Cal. 
Attention Mr. Fitzgerald, 
Gentlemen: Pacific Coast Manager. 

You probably have been wondering why check 

has not been mailed you covering that part of our 
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account, which has not been closed by trade accep- 
tance. In answer, will say, that we have been re- 
ceiving more tires back from our customers during 
the past thirty days than we have sent out, and we 
find ourselves loaded to the guards with stock, and 
up against a stone-wall refusal from our bank for 
any more assistance. They take the stand it is 
time for the Eastern manufacturer to carry a por- 
tion of the load. In other words, Oregon manufac- 
turers of lumber products, fruit and salmon can- 
ners are being obliged to accept paper from their 
Eastern customers, while it has been the custom 
for the Eastern manufacturer to demand cash for 
materials which have been shipped to the Coast. 
They claim there is an actual money shortage in 
the Northwest on this account. 

While we dislike sending any of the tires back 
to the factory, it is absolutely necessary that we be 
given sufficient time in which to dispose of them, 
or have them taken off our hands in filling orders 
which you have from other points in the Northwest 
or California. There is no tire business here. We 
have a very complete line of sizes, and are espe- 
cially long on some of the popular sizes, which other 
manufacturers are supposed to be short on. This 
includes Ford sizes 32x4, 33x4 and 34x4 in both 
Cords and Fabrics. 


We would be very glad to keep the tires and use 
our best efforts to dispose of them, but as mentioned 
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above will have to look to you for help in the way 
of some method of payment which we are able to 
handle. 

Please let us have your views on the subject, 
and awaiting your reply, we are, 

Yours very truly, 
Munnell & Sherrill, 

EJ M-D By 

Letter of June 29, 1920, defendant to plaintiff, 
offered in evidence, received without objection and 
marked “Defendants’ Exhibit 21.” 


Defendants’ Exhibit 21 
June 29, 1920. 
Mohawk Rubber Co., 
San Francisco, Cal. 
Attention Mr. Fitzgerald. 
My Dear Fitz: 

Enclosed letter from Miles & Clark explains it- 
self. Will say, however, that they have had very 
poor luck with the tires they have used on their 
own machines so far. Bear in mind they are using 
all 82x4 Cords on Templar cars, which are four 
cylinders and considerably lighter than most cars 
using 32x4, as well as being low horsepower, being 
only rated at 18 horsepower. We are also enclosing 
copy of our reply to them, and would like to hear 
from you on the subject. 

Needless to say, we are having a pretty tough 
time of it with the tire line. We have just reversed 
the usual state of affairs, as we are now receiving 
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85 per cent of our tires back instead of having that 
amount stay sold, and in addition to having most 
of our tires returned cn account of the dealers not 
being able to pay for them, we are now confronted 
with situations like that of Miles & Clarke, who 
have several thousand dollars worth of tires, most 
of them still unpaid for, and who are likely with 
the advent of defective tires to return their stock 
to us any day. 

We did not believe it was possible to have such 
a complete reversal of business conditions as we 
have found this spring. We are glad to say that it 
applies to the tire line alone, as we would be in 
mighty bad shape if our other business was not 
holding up for us. The situation is so bad that we 
have found it advisable to take all tires back rather 
than extend additional credits, as we believe it 
good business to have the goods in our store rather 
than doubtful accounts. 

It is going to be up to the factory to help us out 
in this matter, either by an extension of credit, 
‘we to pay interest on past due accounts, or they 
will have to relieve us of part of our stock. 

The writer leaves for California, either the lat- 
ter part of this week or first of next, and intends 
to work everything thoroughly on the way down, 
but cannot hope for very much business out of Wil- 
lamette Valley, as they have had no gas practi- 
cally the entire spring, with the result that most of 
them have all the stock they need. 
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Hope to see you when I reach San Francisco, 
which will be about two weeks after leaving Port- 
land. In the meantime, we would welcome any sug- 
gestions you may have to make in regard to reliev- 
ing this situation. 

Yours very truly, 
Munnell & Sherrill, 
AJS:D By 

Q. (Mr. Liljeqvist) Do you know what the 
trouble was as explained in this letter to them, and 
will you say whether you ever took this up with 
the factory? 

A. Yes. 

Mr. BISCHOFF: I don’t see the materiality of 
Clarke & Miles, the complaint they were not able 
to use them. I don’t see that has reference to any 
issue here. 

COURT: I don’t think that it has any mate- 
riality here; it occurred long prior to this settle- 
ment. 

Q. Those letters you wrote to them in reference 
to having tires on hand and which are referred to, 
where they note the condition, will you state with- 
out going into detail just what the situation was? 
Just what the reason was you had accumulated this 
stock of tires? 

Mr. BISCHOFF: Objected to as incompetent, 
irrelevant and immaterial, occurring long prior to 
the settlement of December 2, 1920, and the con- 
dition couldn’t possibly affect the issue raised by 
the pleadings. 
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COURT: What do you claim for it? 

Mr. LILJEQVIST: The correspondence, the 
course of correspondence— 

COURT: I don’t see what the correspondence 
has to do with this case prior to the settlement in 
1920 when the notes were given. 

Mr. LILJEQVIST: Letter of September 29, 1920, 
offered. 

Marked “Defendants’ Exhibit 22.” 

Defendants’ Exhibit 22 
Sept. 29, 1920. 
Mohawk Rubber Co., 
San Francisco, Cal. 
Gentlemen : 

When Mr. Fitzgerald was here recently he prom- 
ised to let us know what disposition to make of 
tires that we desire to return, and as we have de- 
cided to return a number of casings we would be 
glad to have you instruct us where to send them. 

Yours very truly, 
Munnell & Sherrill, 
AJS-D By 

Q. Now, Mr. Sherrill, what was this statement 
My. Filtzgerald made to you that you have referred 
to, when he was up here in Portland? 

Mr. BISCHOFF: Objected to as incompetent, 
irrelevant and immaterial. All controversy that 
they had and all arrangements were finally dis- 
posed of by their settlement in which they agreed 
to the return of a certain part and the payment of 
the balance by means of five notes. 
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COURT: There is a controversy here as to 
whether there was an agreement on the part of 
the plaintiff to take or make a rebate on the tires 
that were on hand at the time the notes were given. 

Mr. LILJEQVIST: Our position is, when we 
got that settlement in December, if they hadn’t 
agreed to either take them back, or allow us to sell 
them on spring dating terms, upon which we would 
get the benefit of cut in prices, we would have re- 
turned the whole stock. We claim this is in line 
with the correspondence and talks we had with 
them. 

COURT: You may read the letter. 

Mr. LILJEQVIST: I have read the letter. I 
ask what was the conversation referred to in the 
reference in the notes? 

Q. You said in your letter when Mr. Fitzgerald 
was here recently he promised to let us know what 
disposition he wished to make of tires we desired 
to return. What was that conversation you had 
with Mr. Fitzgerald when he was here? 

A. Regarding the return of tires? 

Q. Yes, in the summer of 1920, some time in the 
latter part of June. 

A. At that time we didn’t know just where we 
would send the tires to, whether we would ship 
them to some other distributor or back to the fac- 
tory, or to San Francisco branch, or to Los An- 
geles, or wherever they might wish the sizes which 
we would have on hand to give them. 
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Q. Was he going to send you instructions with 
reference to that matter? 

A. Yes, sir. 

Q. Was the matter cleaned up in any way in 
reference to the return of these tires, until Mr. 
Fitzgerald came back shortly before the first of 
December, 1920, when the notes were given? 

A. Well that was—I don’t believe that it was. 
I believe that December was the time that we 
finally decided on sending back the tires. 

Mr. LILJEQVIST: I offer letter of October 
18th. 

Mr. BISCHOFF: Same objection to that; doesn’t 
deal with the question of rebates, or agreement for 
rebates, or dating orders, or anything of the kind. 
It is before the settlement, and deals with nothing 
that is involved in the controversy. I wish to note 
an exception to the admission of all these letters 
prior to the December settlement. 

Marked “Defendants’ Exhibit 23” and read. 

Oct. 18, 1920. 
Mohawk Rubber Co., 
Akron, Ohio. 
Attention Mr. B. J. Brooks, 
Gentlemen: Credit Manager. 

We have your letter of the 12th in reference to 
our account, and we regret to advise conditions 
here do not warrant the optimistic feeling which 
you seem to have for the trade. There is nothing 
left to happen in the tire business as far as Oregon 
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is concerned. We looked forward to a nice fall 
business, as the gasoline situation has eased up, but 
instead of having our usual fall weather, we have 
had steady rain for the past six weeks, which has 
put a stop to any thought of touring. In addition, 
some of the tire companies have been reducing 
prices, with rumors of other reductions in the air, 
so that it has put a stop to buying. 

We are able to take care of your October 10th 
Trade Acceptance for $4900, and are corresponding 
with your San Francisco branch at the present time 
in the hope that they will give us shipping direc- 
tions on a portion of our over-supply of stock. If 
this can be arranged, it will put our account in very 
fair shape, and we will endeavor to whittle on it 
until it is cleaned up entirely. 

Yours very truly, 
Munnell & Sherrill, 
EJM-D By 

Mr. LILJEQVIST: Now we offer in evidence 
letter of October 26, 1920, from plaintiff to defend- 
ant. 

Mr. BISCHOFF: Same objection and exception. 

Marked “Defendants’ Exhibit 24.” 

Defendants’ Exhibit 24 
Akron, Ohio, Oct. 26, 1920. 
Munnell & Sherrill, 
40 First St., Portland, Oregon. 


Gentlemen: 
We are certainly sorry to hear that conditions, 
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instead of improving this fall, have taken a turn 
for the worse. There is a jinx on the tire business 
this year. We still feel as we did a while ago, when 
we told you that we would rather have you keep the 
surplus stock which you have and take care of your 
account as you can, than to have us both put to the 
expense and trouble of returning a lot of tires to 
San Francisco. We are writing to our San Fran- 
cisco branch to this effect and shall hope to receive 
substantial payments from you as you can make 
them. 
Very truly yours, 
The Mohawk Rubber Company, 


B. J. Brooks, 
BJB:LB Credit Manager. 
Dic. 10-23-20. 
Mr. LILJEQVIST: Telegram sent them, and 
your reply. 


Mr. BISCHOFF: Same objection. 


Marked “Defendants’ Exhibits 25 and 26.” 
Portland, Ore., Nov. 3, 1920. 
Mohawk Rubber Co., 
Akron, Ohio. 

Are ready to return sufficient tires to cover open 
account as agreed with Fitzgerald, but at his sug- 
gestion have held these for shipping instructions 
from factory. If branch stocks do not warrant re- 
turn at this time we will ware-house at no expense 
until you wish them shipped. Absolutely necessary 
we get account straightened out at once. 

Munnell & Sherrill. 


Charge. 
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Defendants’ Exhibit 26 
Akron O Nov 4-20 
Munnell and Sherrill, 
Portland, Ore. 
Your wire third hold tire writing today. 
Mohawk Rubber Co. 
Mr. LILJEQVIST: Letter of November 13, 1920, 
offered in evidence and marked “Defendants’ Ex- 
hist 27.” 


Defendants’ Exhibit 27 
Nov. 18, 1920. 
Mohawk Rubber Co., 
Akron, Ohio. 
Attention Mr. M. E. Mason. 
Gentlemen: 

Acknowledging receipt of your letter of Novem- 
ber 9th, it would seem that there has been consid- 
erable misunderstanding in this matter due to the 
factory not being aware of the arrangement be- 
tween the San Francisco Branch and ourselves; 
and also that you evidently have taken it that we 
intended shipping back our entire stock of tires. 
receiving credit for them at the new price. We 
have never had any intention of doing this and 
only wish to handle the matter as Mr. Fitzgerald 
had made arrangements with us to do. 

Some time in July, the writer made a trip to 
San Francisco, and while there arranged with Mr. 
Fitzgerald to return sizes we were overstocked on 
to apply on our open account. By the way, this 
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included repair material as well as tires. We fur- 
ther decided that it would be good policy to sell 
stock to other distributors in the Northwest, which 
are Geo. A. Lowe, Jensen, King, Byrd and Rubber 
Service Company, at a price which would be 
slightly better than they could buy them for direct 
from the factory. In this manner, we could reduce 
our stock and be able, in turn, to reduce our open 
account with the factory. There was nothing un- 
certain at all about this agreement. The writer 
wired Mr. Munnell, also wrote him direct from your 
office, showed Mr. Fitzgerald copies of what was 
sent. 

Later on, we received orders from both Jensen, 
King, Byrd Co. and Rubber Service Company for 
tires which we filled. And we also, in compliance 
with our agreement, shipped a certain number of 
tires to San Francisco and received credit at the 
new price. Further, all invoices since then have 
been stamped “No freight allowance, exchange ac- 
commodations.” Therefore, it would appear to us 
that this matter was pretty fairly understood in 
the San Francisco office. 

Our sole reason for not shipping more tires to 
San Francisco was that we are requested, by Mr. 
Fitzgerald, to first allow him to take the matter 
up with the factory in order that they might have 
shipment to some other point if so desired. 

The matter of further shipments was held in 
abeyance until we felt that, with the prospect of a 
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change in prices and the further fact that our open 
account was getting larger all the time, it was 
time we should know definitely what was to be done 
with these tires; hence, our taking up these mat- 
ters with you direct, with the resulting exchange 
ot telegrams and letters. 

You suggest our disposing of these tires at cost. 
We can only reply, that is what we have been en- 
deavoring to do for a long time. In fact, we have 
sold practically all of the tires this season at the 
old list, and we know of no way that we can in- 
crease our sales, as we certainly can’t do it by 
cutting prices. The fact of the matter is, the public 
is not buying tires at the present time. If you 
know of any one in the market for Mohawk tires 
at anywhere near our cost, we will certainly appre- 
ciate your putting us in touch with them. In the 
meantime, we are willing to hold the matter open 
until Mr. Fitzgerald comes north, but it must be 
with the understanding that the agreement he made 
with us, which applies only to tires purchased at 
the new list, will have to stand. 

While we naturally would like to continue the 
line, as once a distributor takes on an agency, it is 
unwise to discontinue only as a last resort, yet we 
are frank in saying that the line has not proven 
satisfactory from a quality standpoint. We have 
not brought up this matter before as we felt that 
the condition of the market has a great deal to do 
with the complaints, but we are forced to admit 
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that the quality of the tires has been a disappoint- 
ment, and we want to say to you that we have not 
on our books today a single satisfied customer, and, 
in fact, have had a continual fight to retain such 
trade as we have established. We don’t believe that 
we have kept as much as 25 per cent of the ac- 
counts started. 

We have endeavored to take care of our troubles 
on this end and have only passed on a very small 
part of the adjustments to the factory, handling by 
far the majority of them ourselves. 

We mention this, having in mind the paragraph 
in your letter reflecting upon the desirability of 
our account, and to let you know that the matter 
has not been entirely one-sided. 

We regret exceedingly if Mr. Fitzgerald has ex- 
ceeded his authority in this matter, but can only 
say in conclusion that our understanding of it is 
very definite and we, too, have certain rights we 
intend to insist on. 

Yours very truly, 
Munnell & Sherrill, 
By 

Mr. LILJEQVIST: Letter of November 15, 
1920, offered in evidence and marked “Defendants’ 
Exhibit 28.” . 
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Defendants’ Exhibit 28 
San Francisco, Cal., Nov. 15, 1920. 
Munnell & Sherrill, 
Portland, Oregon. 
Gentlemen: we 
This will advise that the writer will arrive in 
your city Friday morning, the 19th inst. 
Yours very truly, 
Mohawk Rubber Co. Inc. 
S. F. Branch, 
By W. G. Fitzgerald, 
Pacific Coast Manager. 

Mr. LILJEQVIST: Letter of December 31, 1920. 

Mr. BISCHOFF: We object as incompetent, 
irrelevant and immaterial. This is another attempt 
to get evidence to the jury on this question of de- 
fective tires, which Mr. Liljeqvist has very indus- 
triously attempted to bring here, where there is no 
issue of that raised in the pleadings. 

COURT: Reference to anything else but defec- 
tive tires? 

Mr. BISCHOFF: I don’t see anything else of 
any sort material to any issues raised by the plead- 
ings. 

Mr. LILJEQVIST: Question of adjustment ; 
part of the correspondence; they have offered part. 

COURT: It is not necessary to have all of the 
correspondence except as it affects this case. 

Mr. LILJEQVIST: Very well. Letters of De- 
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cember 21st, 1920, and January 8, 1921. I will ask 
to have identified. 

Defendants’ exhibits for identification, 29 and 30. 

Mr. LILJEQVIST: And in reference to this 
same matter, their letters of January 4th and Jan- 
uary 138th on this particular thing. 

Mr. BISCHOFF: Objected to on the same 
ground that we made to the last letters. 

COURT: Has reference to defective tires. 

Marked “Defendants’ Exhibits 31 and 382” for 
identification. 

Mr. LILJEQVIST: We offer their letter of 
May 9, 1921. 

Marked “Defendants’ Exhibit 38.” 


Defendants’ Exhibit 33 
San Francisco, Cal., May 9, 1921. 
Munnell & Sherrill, 

40 First St., Portland, Ore. 

Have heard nothing relative price reduction. 
Will keep you posted. Fitzgerald due Portland 
Monday sixteenth. 

Mohawk Rubber Co. 

Q. Mr. Sherrill, is this the price list showing 
reduction that came out on that date, November 
10th? 

A. Is that the date of it? 

Q. It is May 10, 1921. 

A. Yes, sir. 

Q. That is the one the company sent you? 
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A. Yes. 

@. And you received this list shortly after the 
teleeram of the 9th, when they said there was no 
information on the question of price changes? 

List offered in evidence and marked “Defend- 
ants’ Exhibit 34.” 

Defendants’ Exhibit 34 
PRICE LIST 
Effective May 10, 1921 
CORD PRICES 


P. G. Gray 

Non-Skid Ribbed or Red 

Size Cord Cord Tubes 
30x34 C. $32.00 $3.35 
o2ko D. 40.00 $39.00 3.60 
pox DD. 51.50 50.20 4,35 
gona, 1). 52.50 51.20 4,50 
joa" D. 538.50 52.15 4,65 
32x41, D. 58.20 56.75 5.45 
383x414 D. 59.00 57.50 5.65 
34x41, D. 60.00 58.50 5.75 
30x44 D. 62.80 61.25 5.90 
36x41, D. 64.10 62.50 6.10 
Hox LD. 72.50 70.70 6.50 
34x5 6.70 
35x5~—sC«C..Q.. 75.00 W3.\5 6.85 
37x5 ~—*+Vd.Q.. 80.00 78.00 7.35 
36x6 ~=—O*CV?d: 120.00 14.40 
gexr =sé@2?. 170.00 21.60 


40x8 OD. 215.00 27.00 
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FABRIC PRICES 


Non-Skid Ribbed 


Size Cord 
28x8 CC. $16.50 
30x38 CC’. 17.00 $16.15 
30x3—314 Combination 
30x31, C.D. 21.00 19.95 
31x38l4 C. 23.00 
82x3l4 C.D. 26.00 24.70 
34x31, Q.D. 28.00 
By Dc a OF 30.00 28.50 
32x4 =C.Q.D. 33.00 oes) 
38x4 C.Q.D. 34.50 BY) 
34x4 C.Q.D. 36.00 34.20 
30x4 Q.D. 38.00 
36x4 = C.Q.D. 40.00 
32x41, 41.20 39.15 
338x414 Q.D. 43.00 
34x41, C.Q.D. 44.20 42.00 
35x414 C.Q.D. 46.00 43.70 
386x414 C.Q.D. 47.00 44.65 
387x414 Q.D. 49.00 
33x5 
34x5 
35x5—s QQ... 54.00 51.30 
86x5  ~=C.Q. 57.10 
Sika BC, Cap. 58.00 55.10 


836x514 C. 70.00 


P. G. Gray 
or Red 
Tubes 
$2.50 
2.65 
2.80 
3.35 
3.95 
3.60 
3.90 
4,20 
4,35 
4.50 
4.65 
4.85 
5.00 

oe 
5.65 
Se 
5.90 
6.10 
6.40 
6.50 
6.70 
6.85 
7.20 
1.35 
8.75 
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837x514 C. 68.00 8.50 
88x5l4 Q. 64.20 8.25 

Mr. LILJEQVIST: I offer letter of June 18th, 
showing when Mr. Fitzgerald will be there, to help 
fix the date. 

Marked “Defendants’ Exhibit 35.” 

Defendants’ Exhibit 35 
San Francisco, Cal., June 18th, 1921. 
Munnell & Sherrill, 
40 1st St., Portland, Oregon. 
Gentlemen: 

The writer wishes to advise that he expects to 
leave the city Tuesday night for his regular trip 
north and expects to arrive in Portland Thursday 
morning. 

Anticipating the visit with much pleasure, we 
are, 

Yours very truly, 
Mohawk Rubber Co. of N. Y. Inc. 
San Francisco Branch, 
By W. G. Fitzgerald, 
Pacific Coast Manager. 
WGF:RD 
Dict. 6-..17 

Mr. LILJEQVIST: Letter of September 21st. 
We offer this letter. 

Marked ‘Defendants’ Exhibit 36.” 
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Defendants’ Exhibit 36 
September 21, 1921. 
Mohawk Rubber Co., 
Akron, Ohio. 
Gentlemen: 

On instructions from Mr. Fitzgerald we have 
transierred practically all of our stock of Mohawk 
Tires to the American Tire & Rubber Company. 
We are sending the numbers to San Francisco, ask- 
ing that they credit our account for same. 

We regret very much that the factory has to 
make this move. However, we do not doubt but 
that it is for the best for all parties concerned, and 
have no complaint whatsoever to make of the treat- 
ment we have received from the Mohawk Rubber 
Company. 

We fully realize that Mohawk tires are entitled 
to a volume which we are unable at this time to 
give, and know that with the new arrangement they 
will get this volume. 

We gladly assisted Mr. Fitzgerald in making this 
deal and feel that we furnished some help in land- 
ing it. We want to assure you that we shall con- 
tinue to have a good word for the Mohawk Com- 
pany in the future. 

We made Mr. Fitzgerald a proposition that we 
felt would enable us to continue the line in conjunc- 
tion with the American Tire & Rubber Company, 
and presume that he has put the matter up to you. 
If it could be worked out it would assure you of 
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$40,000 to $60,000 additional volume. It is particu- 
larly agreeable to the American Tire & Rubber 
Company inasmuch as it would mean co-operation 
from our retail store in place of competition. 

As you are probably aware, we have a very 
desirable location for our retail store, and since it 
has become known that we are discontinuing the 
Mohawk line we have had several very well known 
lines offered us for distribution. It is going to be 
up to us to decide within the next few days what 
our policy will be. Would ask, therefcre, that you 
jet us know soon as possible if we can continue sell- 
ing Mohawks in order that we may know just what 
course to pursue. 

Assuring you of our best wishes, we are, 

Very truly yours, 
Munnell & Sherrill, 
AJS-H By 

Mr. LILJEQVIST: The reply from Akron, in 
reference to that letter. 

Marked “Defendants’ Exhibit 37,” and read. 


Defendants’ Exhibit 37 
Akron, Ohio, Sept. 26, 1921. 
Munnell & Sherrill, 
40 First St., Portland, Ore. 
Att’n Mr. A. J. Sherrill. 
Dear Mr. Sherrill: 
This will acknowledge your letter of September 
21st, and we note that you have transferred the 
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greater portion of your stock to the American Tire 
& Rubber Company in accordance with instructions 
from Mr. Fitzgerald. 

We also note what you say about the change in 
the representation and, frankly, the writer sees the 
change made with considerable regret. Yet, we do 
feel that we have got to do something to increase 
our business in that territory, and we cannot see 
how we could depend on you for a betterment of 
conditions during the next year if at all. 

You have had hard luck in the last two seasons, 
and the writer lays a considerable portion of it to 
the tendency to speculate on the rise in prices. Had 
this advance in prices taken place and been main- 
tained with the normal business conditions, un- 
doubtedly this speculation would have made some 
money for you. As it was, it turned out disas- 
trously for you and for us as well. However, that 
is all past history and it cannot be helped. But the 
writer will say that out of all of our distributing 
customers, you are the only one that got into this 
sort of a difficulty, and, while all of them had fair 
stocks on hand, they managed to work out of it 
with little or no loss; and our main difficulty was 
the lack of business while they were undergoing the 
process of cleaning up their stock. From the first 
of July, 1920, on thru the balance of the year, busi- 
ness from our larger distributors was light. From 
the first of July this year up to the present time it 
has been good. 
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With reference to the keeping of the line for 
local sale, the writer has not received as yet full 
information from Mr. Fitzgerald regarding these 
changes. He had a letter last Saturday that cov- 
ered a considerable portion of the proposition and 
in this he mentioned that he thought that arrange- 
ments could be made to have you continue the line; 
and so far as we are concerned, we shall be mighty 
glad to have you do it. However, whether or not it 
can be satisfactorily arranged depends to a con- 
siderable extent upon the third party to the propo- 
sition; but from what Mr. Fitzgerald wrote, they 
were favorable to having you continue the line in 
a local way, and we really hope that it may be fixed 
up in that manner. 

Naturally, you will understand that at this dis- 
tance from your city and with more or less incom- 
plete information and with a third party to whom 
we cannot talk, to be considered, the whole matter 
is something that will have to be handled by Mr. 
Fitzgerald; but so far as our own inclination is 
concerned, we shall be glad to see you continue the 
line if it can be satisfactorily arranged to all par- 
ties. 

We wish to thank you for the help given Mr. 
Fitzgerald and can assure you that nobody regrets 
more than we do your unfortunate experience in 
the last year; and we certainly hope that you have 
reached the turning point and with a general re- 
sumption of business, which we can reasonably ex- 
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pect within the next few months, you are going to 
retrieve yourselves and get the reward that hard 
work and fair dealing should receive. 

If for any reason you should not be able to con- 
tinue the sale of Mohawk tires, the writer would 
be glad to give you any advice or help that he can 
in deciding what you shall take in its place; and 
he will give you this advice without prejudice, giv- 
ing you the facts as he sees them thru reports from 
the entire country and letting you make your own 
decision. We hope, however, that some satisfac- 
tory arrangement may be made locally. 

Yours very truly, 
The Mohawk Rubber Company, 
M. EK. Mason, - 
MEM:DH Sales Manager. 

Q. He states here, the writer lays considerable 
portion of your hard luck to your tendency to spec- 
ulate on the rise in prices. Will you tell the jury 
whether or not there is any accuracy in that state- 
ment? Did you speculate in the rise in prices in 
any respect? 

A. No, we did not. 

Mr. LILJEQVIST: You can go into details if 
you want to. We offer this letter. 

Letter October 12, 1921, defendant to plaintiff. 

Marked “Defendants’ Exhibit 38.” 
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Defendants’ Exhibit 38 
Oct. 12, W921. 
Mohawk Rubber Co., 
1486 Van Ness Ave., 
San Francisco, Cal. 
Gentlemen : 

We have just received your wire and were cer- 
tainly surprised at its tone. We have never shipped 
any tires to San Francisco, but did turn over a 
large portion of our stock to the American Tire & 
Rubber Company on the written instructions from 
Mr. Fitzgerald, who was here at the time and who 
knew what Mr. Cassidy was going to receive, and 
it is our understanding that he gave Mr. Cassidy 
the privilege of keeping the tires at an extra dis- 
count or returning them to the factory. 

We have just called up Mr. Cassidy, who verified 
this and informs us that he shipped a quantity of 
tires to San Francisco, so, no doubt, this is the 
shipments you referred to in your wire. 

We take it for granted that Mr. Fitzgerald is 
out of the city and he has not informed you fully 
regarding this transaction, and when you get in 
touch with him no doubt the matter will be ex- 
plained to your full satisfaction. 

Awaiting your further favors, we are, 

Yours very truly, 
Munnell & Sherrill, 
AJS:A By 
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Mr. LILJEQVIST: Letter of November 5, 1921, 
is offered. 

Marked “Defendants’ Exhibit 39.” 

Defendants’ Exhibit 39 
San Francisco, Cal., November 5, 1921. 
Munnell & Sherrill, 
Portland, Ore. 
Attention: E. J. Munnell. 
Gentlemen: f 

This will acknov. ledge your letter of the 27th ult., 
regarding the tires which you turned over the 
American Tire and Rubber Company and which 
eventually found their way back to this city. 

You will remember at the time the writer was 
negotiating with the other concern that it was gen- 
erally supposed that they would be able to conveni- 
ently relieve you of your stock or that part of same 
which was of the popular sizes and in a salable 
condition and the matter of our giving you credit 
for this particular stock was contingent upon the 
other concern retaining same. However, it so 
developed that you not only turned over to them 
some types and sizes which were popular sellers 
but took the opportunity of unloadinz your entire 
stock regardless of sizes, types or condition, con- 
sequently the major portion of same was shipped 
back to this point and as mentioned to you in our 
recent correspondence, the matter of crediting 
your account with the stock depended solely on the 
other concern retaining same and as they did not 
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do this, then the stock reverts back to your owner- 
ship and we have asked you in each one of our 
letters to give us shipping instructions or advise 
whether you desired us to take in this stock at the 
figures previously quoted. 

In our offers to take in this stock at 60 per cent 
net plus 5 per cent excise tax from the consumer’s 
list, we can assure you should we accept the stock 
at the figure named we will absolutely make no 
profit on the transaction, but on the other hand 
stand considerable loss, and if you do not desire to 
accept our offer, then it will be withdrawn and you 
ean take care of the returned stock to suit your 
convenience. 

We also want to call your attention to the prom- 
ises made to the writer on his recent visit to the 
effect that you would immediately send us a check 
covering your current purchases for the past sev- 
eral months. We have not so far seen a remittance 
from you covering these amounts and you have, no 
doubt, sold this merchandise and have received pay- 
ment for same. Therefore, we shall expect you to 
take care of your obligations without further delay. 

This entire matter has now dragged along to the 
point where we shall expect immediate action and 
if you do not desire to take care of same according 
to the writer’s suggestions, then the entire proposi- 
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tion will be turned over our factory for attention. 
Yours very truly, 
Mohawk Rubber Co. of N. Y. Ine. 
San Francisco Branch, 
By W. G. Fitzgerald, 

WGEF:RD Pacific Coast Manager. 
Dict. 11-5 

Q. I hand you herewith a list, and ask you if 
that is a list of price decline that came down No- 
vember 15, 1921, sent to you by the Mohawk people? 

A. I presume that is the list, yes, sir. 

Q. Here is copy of letter of November 28rd. 
Do you know whether you wrote that and—and 
also— 

A. I am pretty sure I didn’t write it. 

Q. Did you write this one of November 21st? 
Can you tell by the corner? 

A. Well it bears my initials, and I possibly 
signed it, but I don’t believe I wrote it. 

Q. Now Mr. Sherrill, this list that Mr. Bischoff 
called for I hand to you and want you to state if 
you can, so to get it before the jury, what portion 
of that list is in the handwriting of Mr. Fitzgerald? 

A. The writing in ink. 

Q. And whose handwriting is the lead pencil? 

A. I couldn’t say. I think Mr. Munnell’s or Mr. 
Auspach’s. 

COURT: What is that, list of tires that was 
made at the time of transfer of the business? 

Mr. LILJEQVIST: Yes. 
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Q. And the pencil notations by the left of the 
figures. Do you know whose handwriting that 
is in? 

A. I do not. I believe that was made at the 
time by Mr. Fitzgerald. I wouldn’t say for sure. 

Mr. LILJEQVIST: Now we offer this list in 
evidence, your Honor, to show the inventory made 
by Mr. Fitzgerald of the stock down there, and also 
to show knowledge of the stock and its condition, 
and amount and quality. 

Marked “Defendants’ Exhibit 40.” 

Defendants’ Exhibit 40 


BOWERS RUBBER WORKS 
Portland, Oregon 


2 28x3 N S Fabrics 16.50 33.00 
i ac 21.00 ‘147.00 
a, CTC 28.00 28.00 
sy a 26.00 962.00 
Aaa 2 C* 30.00 120.00 
5 92x4 “  & 33.00 165.00 
2 9x4 “« « 34.50 69.00 
10 34x4* 36.00 360.00 
2 35x4 “ « 38.00 76.00 
2 36x4 *«§ & 40.00 80.00 
29%x5 “« « 58.00 116.00 © 
6 32x44, “« « 41.20 247.20 
5 84x44 “ « 4420 221.00 
7 35x44, “ « 46.00 322.00 
1 36x44, “ « 47.00: ~*~ 47.00 
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3 80x8- Rib 16.15 48.45 
42 30x3l, “ 19.95 837.90 
33 382x384“ 24.70 815.10 
12 32x4 “ 31.35 376.20 
21 33x4 i 32.79 687.75 
17 =34x4 i 34.20 561.40 

6 385x444 “ 43.70 262.20 

1 37x5 o 50.10 55.10 
13 31x4 s 28.50 370.50 

7 30x38 = Little Chiefs 14.50 101.50 
13 338x4 Rib Cords 51.20 665.60 
13 32x4 F % 50.20 652.60 
26 82x38l4 “ 39.00 1014.00 

9 385x444 “ a 61.25 551.25 

8 385x414 N 8S Cords 62.80 502.40 
23 34x44 “ - 50.00 1380.00 

7 33x4 _ . 52.50 367.50 
24 382x8ln “ a 40.00 960.00 

1 388x5 Rib Cords 70.70 70.70 

2 34x4 . = 52.15 104.30 

3 382x444 “ 56.75 170.25 

2 384x444 “ ; 58.50 117.00 

5 386x444 “ ‘ 62.50 312.50 

2 35x5 z is 73.15 146.30 

1 37x s 78.00 78.00 

7 380x314 N 8 Cords 52.00 224.00 

4 82x4 = 51.50 206.00 

2 34x4 S i 53.50 107.00 

3 382x444 “ ol 58.20 174.60 

1 36x44, “ : 64.10 64.10 
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3 383x4 é 72.50 217.50 

4 385x5 é ic 75.00 300.00 

3 36x6 _ iy 120.00 360.00 

1 38x7 fe a 170.00 170.00 

1 40x8 i i 215.00 215.00 
Mr. LILJEQVIST: We offer letter of October 

2%, 1921. 


Marked “Defendants’ Exhibit 41” and read. 


Defendants’ Exhibit 41 
October 27, 1921. 
Mohawk Rubber Co. of N. Y. Inc, 
1486 Van Ness Ave. 
San Francisco, Cal. 
Att’n Mr. Fitzgerald. 
Gentlemen: 

It devolves upon the writer to answer your 
letter of the 24th, as Mr. Sherrill is out of the city. 
I have looked over all of the previous correspond- 
ence relative to this local transfer, and cannot see 
wherein we have failed to follow out your instruc- 
tions to the letter. 

In all of your letters you fail to make mention 
of this important part of this change in distribu- 
tion, wherein you asked us on what terms we would 
be willing to share the territory with another 
dealer, and our reply that we would be willing 
providing you relieved us of our stock of tires at 
what they cost us. You recall having said that 
this would be very fair, and that you would go 
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ahead and see if you could close the deal with 
Cassiday. Being successful in that, you must re- 
call having asked the writer to help Cassidy as 
much as possible in disposing of the stock we were 
to turn over to him, for the reason that you ex- 
pected a large part of this stock would eventually 
be returned to San Francisco, and that you would 
have to book a loss on it, and wanted us to make it 
as light as possible. 

Now we are not interested in the way this ship- 
ment was received by you, as the tires we turned 
over to the American Tire & Rubber Co. were all 
in good condition, practically all wrapped as they 
came from the factory, and all were receipted for 
by them in good order. We did not ship them to 
San Francisco nor do we know how they were pre- 
pared for shipment. 

We are, however, interested in having you ful- 
fill your part of the agreement, by sending us a 
credit memorandum to cover the rebate due us on 
account of the decline in price of May 10th, 1921, 
amounting to $2633.36, also credit memorandum 
covering the tires turned over to the American 
Tire & Rubber Co. as per list of sizes and serial 
numbers mailed you on September 21st. Said credit 
memorandum to be priced at current list less the 


regular jobbing discount. 
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' Awaiting the prompt receipt of these documents, 
we are, 
Yours very truly, 
Munnell & Sherrill, 
EJM-HAA By 

Q. Did Mr. Cassidy make any statement to you 
in the presence of Mr. Fitzgerald, with reference 
to the turning over of your tire stock to him, or 
any portion of it, and if so what did he say, and 
who was present? 

A. Well at the time we entered into this matter 
‘ with Mr. Fitzgerald, Mr. Cassidy was not present. 

Q. I mean later. 

A. Later on we made our—practically our ar- 
rangements with Mr. Fitzgerald on Saturday, and 
we were to meet with Mr. Cassidy Sunday, to ar- 
range with him regarding the handling of the line 
in the City of Portland, through him, buying tires 
for our retail stores; also to submit a list of tires 
showing him what we were going to send up. 

Q. In reference to turning over your stock to 
Cassidy, what did he tell you, if anything, with ref- 
erence to what you could turn over, and later on 
what he would do with the stock which you deliv- 
ered to him, if he desired? 

A. The only conversation that occurred regard- 
ing our tires, with Mr. Cassidy, was that Sunday 
when Mr. Fitzgerald was present. Mr. Munnell, 
Mr. Fitzgerald, Mr. Cassidy and myself held a con- 
ference at Mr. Cassidy’s store, for two reasons. 


sv 
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A. We were to take the list as we had it there, 
to show Mr. Cassidy what our stock consisted of. 
We were also to arrange with Mr. Cassidy, if possi- 
ble to do so, for us to handle the line in the City 
of Portland, and naturally when we submitted the 
list to Mr. Cassidy we went over the various sizes, 
and Mr. Cassidy rernarked about certain sizes of 
these tires, and Mr. Fitzgerald says, “Well,” he 
says, “there is a few of these that will be slow to 
move, but take this stock in here, George, and what 
you can’t sell at a later date return to us at San 
Francisco, and we will exchange stock for what you 
return.” 

Q. Some reference on cross examination was 
made to Mr. Cassidy first—before you sent the 
other tires to him when he sent his truck up—get- 
ting some few tires on special orders. Now I want 
to know just when that occurred in reference to 
the time these tires were turned over when he sent 
his truck up? 

A. I believe that we have the dates there. I 
believe that there were two deliveries made to Mr. 
Cassidy of tires prior to this date, prior to the 
Saturday and Sunday when we got together. In 
other words, Mr. Cassidy— 

Q. Was that before the letter of instructions 
even came? 

A. That was before the letter of instructions. 

Q. Then the tires you did deliver to Mr. Cas- 
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sidy before you got this letter of instructions, were 
delivered some time on what dates, to the best of 
your recollection? 

A. Along about the 15th, it had been some time 
during the week, and around the 15th, 16th, 17th. 

Q. Do you know how many tires you delivered 
to him at that time? 

A. There were not very many, as I recall it, 
possibly half a dozen or a dozen tires. 

Q. This conversation you had with Cassidy and 
Fitzgerald took place subsequent to that time, is 
that correct? 

A. The conversation we had with Mr. Cassidy 
took place a few days later. 

Q. Then this letter of instructions that he sent 
you, marked Plaintiff’s Exhibit 7, that was sent to 
you even after that? 

A. Mr. Fitzgerald told us to go ahead and send 
the tires to Mr. Cassidy, such sizes as we could give 
him, and as he needed them, and that when the deal 
was terminated that he would give us a letter of 
authority., and we delivered the tires and charged 
them back to the Mohawk Rubber Company, and 
they in turn charged them to Cassidy. 

Q. Then the tires you delivered to Cassidy 
before you got this letter of instructions, those 
were charged back to the Mohawk Company? 

A. Charged back to the Mohawk Rubber Com- 
pany, yes, sir. 
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Q. And that was done pursuant to directions 
which he gave you orally? 

A. It was. 

Q. Then the tires you turned over to Cassidy, 
the lot of tires, was that turned over pursuant to 
this written instruction, Plaintiff’s Exhibit 7, sub- 
sequently given? 

A. We considered the deal was terminated, and 
that was our authority to deliver the balance of 
the stock. 

Q. In your conference with Cassidy, did Cas- 
sidy inform you or say anything to you, and if so 
what did he say upon which you felt that you were 
authorized and justified in turning over these tires 
to him, when he sent his truck up? What was said 
by Cassidy? 

A. The only time that we met with Mr. Cas- 
sidy was on that Sunday, and the only question that 
came up about tires, about the type of tires, the 
sizes, etc., was when we went through the list, and 
we called his attention to certain sizes which we 
were long on, and told him that if he was ordering 
a carload of tires to use that list to guide him by, 
and not to order too many of the sizes which we 
were going to turn over to him. There was certain 
sizes in there that we were long on, for instance, 
you will notice that there are thirty-four 414 Cords. 

Q. Now this entire list that Mr. Fitzgerald 
made up, was there any tires in that entire list 
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which you were directed by either Mr. Fitzgerald 
or Mr. Cassidy to keep yourself and not turn over 
to the American Tire & Rubber Company? 

A. There was not. 

Q. Was it understood that as far as this list 
was concerned any or all of the tires on that list 
could be turned over to the American Tire & Rub- 
ber Company? 

A. That was understood. 

@. This was the list you had? 

A. This was the list. 

Q. Now Mr. Sherrill, when Mr. Fitzgerald was 
there, and when you turned over this list of tires 
to the American Tire & Rubber Company, what is 
the reason that you had for not turning over addi- 
tional tires to the ones that you did turn over, suf- 
ficient to liquidate this $2866 notes which is in 
issue, and which we claim was made by rebate of 
May 10, 1921? 

A. Well, there were two reasons, one of them 
was that we were turning over sufficient tires to 
pay the amount of our indebtedness to the Mohawk 
Company. The second reason was that we were in 
the tire business more or less, and we thought we 
could make an arrangement whereby we could con- 
tinue to sell the Mohawk tires, so that it was our 
endeavor to keep a representative stock. As near 
as possible we kept every size and every type of 
tire that we had in stock. We kept one or two of 
each size and description. 
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Recross Examination. 
Questions by Mr. Bischoff: 

Mr. Sherrill, this price list, this Exhibit 30, that 
is the list on which tires were to be sold to the 
retail trade, that is, to the consumers, the ultimate 
consumers? 

A. Yes. 

Q. Is that right? 

A. Yes, sir. 

Q. It does not represent the price which you 
are paying for them? 

A. No, sir. 

Q. You had a 40 per cent reduction from that? 

A. Something like that, yes, sir. 

Q. Now when you had your interview with Mr. 
Cassidy at his store on this Sunday that you spoke 
of, that was the only interview you had with him 
upon which you sent him merchandise? 

A. That was the only interview, yes, sir. 

Q. Now had Mr. Cassidy ever seen your stock 
of merchandise before that date? 

A. No, sir. 

Q. Did he ever see it after that date until you 
sent it over to him? 

A. Not to my knowledge. 

Q. The only thing that you were calling to his 
attention at that interview was the sizes as they 
appeared on that list? 

A. Yes, sir. 


Edgar T, Munnell and Arthur J. Sherrill 338 


(Testimony of Arthur J. Sherrill.) 

Q. But as to what their condition was, of course 
this list disclosed nothing? 

A. Mr. Fitzgerald knew the condition of the 
tires. 

Q. I am talking about Mr. Cassidy’s under- 
standing of it. You haven’t anything here to in- 
dicate what their condition was or how long you 
had had any of them in stock? 

A. No, sir. 

Q. Did Mr. Cassidy at that time tell you which 
of these tires you were to send? 

A. He did not. 

Q. The fact is, he never told you at any time 
what tires you were to send over with the excep- 
tion of the small quantity that we spoke of before 
you actually turned them over? 

A. Mr. Cassidy phoned us several times to get 
the stock up there as quickly as we could. 

Q. All he told you was to get the stock up 
there? 

A. The stock, yes. 

Q. According to your statement? 

A. Yes, sir. 

Q. But as to what stock, or what portion of it, 
you made the selection yourself, that is, your firm 
did? 

A. Yes, sir. 

Q. Without inquiring of him whether they 
would accept it or not? 
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A. Yes, sir. 

Q. Now Mr. Sherrill, I want to ask you to think 
back a moment again with respect to the prepara- 
tion of this list which you say was written by Mr. 
Fitzgerald, and state if it isn’t a fact that this list 
was made up from your stock cards in your office? 

A. Absolutely not. 

Q. You kept stock cards in your office? 

A. We did. 

Q. Were you present when that list was being 
written by Mr. Fitzgerald? 

I was. 
And you saw him prepare that? 
I saw him. 
Where did he write that? 
In the front part of our office. 
Was anybody else there besides you and 
Mr. Bitzecualt 
Mr. Auspach was there. 
Redirect Examination. 
Questions by Mr. Liljeqvist: 

Did Cassidy make any complaint to you that 
you didn’t turn over any more tires to him than 
you did? 

A. No, sir. 

Q. Did he ever make any complaint to you 
about the tires you did turn over to him? 

A. No, sir. 

Q. What is the fact in reference to statement 


OPOoper 


=, 
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in the letter they talked about, about this condi- 
tion; what is the fact as to whether in handling the 
tire business some of these tires become—whether 
some tires are unwrapped as a part of your busi- 
ness; also what is the fact about whether any tires 
came from the factory or were furnished to you 
here in Portland unwrapped? 

A. We occasionally have tires come with the 
wrappings off, particularly where they are re- 
shipped, for example, we would say they were 
originally from San Francisco. In handling the 
tires the wrapper occasionally comes loose and 
comes off the tire. It is only a small percentage; 
and also in selling tires we will occasionally take 
the paper off to show certain sizes to a customer. 
In any stock of tires where there are being sales 
made from stock you will find a few tires that are 
unwrapped. 

Q. That particular one that is shown if not 
sold is just placed back in stock? 

A. That is placed back in stock. 

Witness excused. 

H. A. AUSPACH, a witness called in behalf of 
the defendant, having been previously sworn, testi- 
fied as follows: 

Direct Examination. 
Questions by Mr. Liljeqvist: 

Mr. Auspach, in reference to letter from the 

Mohawk Rubber & Tire Company requesting list to 


336 The Mohawk Rubber Co. vs. 


(Testimony of H. A. Auspach.) 

be sent of the tires on hand May 14, 1921, I will 
ask you to tell the jury whether or not you did 
personally send the Mohawk Tire Company to San 
Francisco a list of tires which you had on hand at 
the time of the price decline in May? 


A. I did. 
Q. Is this original carbon copy of that list? 


A. I think it is. 


Mr. LILJEQVIST: Have you the original? 

Mr. BISCHOFF: That is the one you gave me. 

Letter offered in evidence, marked “Defendants’ 
Exhibit 42.” 


584046 


Defendants’ Exhibit 42 
SERIAL NUMBERS OF TIRES IN STOCK 


583852 


39—30x3 Rib Cl 


588834 
547828 
544258 
“547828 
548177 
499670 
589106 


499406 
548399 
548092 
547884 
548094 
489327 
489222 


9—30x3 N 8 Cl 


984228 
495635 


084230 
499456 


489506 
047844 
547812 
547829 
547806 
494633 


584450 
498210 


May 14th, 1921. 
2—28x3 N S Fabs 


547883 
544310 
547882 
547831 
0388322 
488893 


584227 


547923 
544076 
548179 
047841 
044346 
499408 


498200 


548020 
048307 
913439 
047833 
d38479 
489395 


488691 
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55—30x814 Rib Cl 


426938 
497487 
997588 
482748 
485450 
508181 
510126 
459334 
509988 
510131 


387542 
534595 
533189 
533009 
534295 
534050 
994309 
533914 
533194 
534556 
593260 
594590 
533259 
600061 
009258 
584593 
584815 


485681 
508333 
481446 
482328 
481445 
510121 
510122 
458045 
493464 


114—30x314 N S 


521464 
584313 
534591 
534156 
533761 
534018 
531542 
533958 
532111 
534395 
933760 
534296 
534095 
600060 
534128 
993261 
584712 


409491 
480933 
497583 
482160 
508174 
510334 
510335 
459199 
429124 


Cl 
533765 
533382 
534596 
521933 
534048 
510641 
500744 
511923 
534049 
511589 
534586 
511696 
534009 
520100 
435125 
533258 
600095 


482333 
508336 
5083824 
481326 
509218 
010454 
510976 
459590 
480099 


530195 
534277 
534599 
5334383 
533480 
503742 
533677 
534394 
534616 
534596 
534710 
084791 
534792 
533250 
034812 
534128 
599586 


508183 
485459 
482754 
482853 
494120 
510469 
511085 
424451 
482749 


534404 
392281 
5384594 
584124 
584052 
994154 
533109 
533148 
934396 
584006 
600034 
504592 
534779 
534593 
520100 
994125 
508207 


482753 
492745 
507178 
480384 
510123 
510129 
510978 
424828 
482158 


533789 
522874 
5384397 
584126 
534008 
534155 
5384019 
533749 
5384589 
599918 
5841538 
534588 
994302 
538261 
533200 
904812 
470658 
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471746 
432921 
523547 
533008 


503710 


452072 
451487 
432628 
433710 
494794 
418388 
437445 


490209 
556044 
492268 
492754 
506336 
556937 
506219 


479076 
414130 


607008 
481115 


460850 
488115 
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485882 
023440 
0222382 
534017 


431x314 N S 


500184 


4232x814, Rib SS 


929211 
517949 
429967 
433856 
459018 
424607 
515789 


462896 
556649 
492430 
492572 
506784 
506085 
478474 


605866 
492266 


607034 


18—31x4 Rib Cl 


450928 
487493 
488038 


475770 
522878 
522218 


588266 


418940 
515761 
438195 
432202 
429154 
478560 
488796 


50—82x8l4 N S Fab 


498035 
596936 
498583 
556460 
596388 
506730 
487233 
404870 


6—34x31, N S Fabs 


607062 


487494 
485947 
481533 
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534276 
522220 
522877 


588042 


488359 
488156 
494771 
494703 
429299 
433011 
488360 


506587 
596024 
490506 
596937 
480071 
506337 
489214 
471211 


607058 


488515 


487194 
487130 


US. 


510024 
523324 
023302 


451545 
489109 
424325 
495228 
250852 
429012 
514227 


596826 
492463 
492361 
596906 
480561 
596869 
376560 
606146 


599922 


451080 


488516 
486984 


510045 
521442 
533197 


451949 
488797 
452078 
495397 
438214 
428945 


596387 
490423 
492370 
596545 
488180 
556904 
475821 
391556 


605206 


511310 


488076 
481114 
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33—31x4 NS Cl 


494143 
502640 
304777 
512176 
505144 
458261 


459824 
AT0179 
454495 
580592 


509109 
534083 
504675 
547906 


4788995 
502053 
471469 
543541 
469860 


599228 
584282 
537788 


390962 
505066 
504641 
500130 
502943 
494538 


470804 
493281 
458954 
467964 


23—32x4 N § 8S 


509188 
547968 
508991 
591990 


510225 
543692 
471425 
043773 
472314 


15—33x4 N S SS 


5379438 
604126 
567827 


504969 
906222 
904782 
500921 
504639 
494819 


23—32x4 Rib SS Fab 


489686 
533261 
488040 
483167 
Fabs 
503029 
548218 
542468 
598503 


29—33x4 Rib SS Fabs 


470561 
543772 
454254 
544003 
474204 
Fabs 
537279 
604889 
539468 


25—34x4 Rib Fabs 


482359 482172 481340 


505065 
509736 
504652 
550699 
502643 


486848 


442703 


466269 
467725 


501579 
498192 
547981 
414011 


471547 
543542 
498664 
469542 
489578 


598956 
548933 


481622 


504943 
500859 
504942 
504667 
504193 


488146 
461008 
469645 
466806 


542624 
502797 
548049 
509274 


470995 
481829 
543846 
AT1757 
489979 


538878 
548934 


479937 


504780 
504642 
504147 
503164 
503186 


469756 
410369 
489883 


542773 
902829 
548077 


479110 
470281 
543693 
465923 


549313 
5ATT59 


481342 
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499555 509820 508969 
481835 480958 452608 
482830 4822538 480064 
394206 


23—34x4 N S Fabs 
481256 505295 481609 
504862 503951 503261 
481610 481544 473893 
469067 463977 468217 

7—85x4 N §S Fabs 
573767 567905 579467 
585010 

6—36x4 N S Fabs 
549518 550139 483423 

10—32x414 N S Fabs 
518047 5176638 518410 
501275 588876 551157 

d—38x4l44, N §S Fabs 
470548 471648 461917 

2—84x414, Rib Fabs 
364828 331564 

8—384x4l4, N S Fabs 
5383942 396009 600878 
329563 600957 

7—85x444 Rib Fabs 
548246 514981 549346 
317161 

13—35x444 N 8S Fabs 
3273383 519152 509117 


480941 
482548 
482942 


481651 
469684 
508016 
433001 


567862 


485509 


D17577 
591187 


408279 


600797 


514721 


537321 
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480430 
480242 
482702 


477402 
481654 
505364 
433429 


522398 


480843 


907316 


412689 


600790 


514743 


536916 


481704 
481504 
4706238 


504485 
504999 
503883 


520723 


502007 


596537 


300707 


548035 


515203 
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514724 514987 514933 514986 354185 376216 
331960 
3—86x414 
321114 


Rib Fabs 
321192 324439 
4—36x414 N S Fabs 
440268 450188 2973869 297019 
7—37x444 N 8 Fabs 
549528 552004 578273 524901 525108 552567 
525226 
2—385x5 NS QD 
394658 600631 
1—37x5 Rib Fab 
227326 
1—37x5 N S Fab 
265204 
22—30x314 N S Cords 


603073 603088 603098 


603193 603274 603285 
602648 602451 602452 
602466 603269 603141 


547021 
545968 
546650 
560961 
560907 
456208 


546732 
560793 
547049 
560827 
562329 
546859 


3232x314 Rib Cords 


546809 
560899 
546927 
560894 
570144 


o9—32x314 N S Cords 


975058 575211 561472 


603270 
603136 
602450 
586633 


546330 
560118 
546240 
560910 
970123 


561550 


603192 
603558 
602495 
602677 


546142 
d47117 
561178 
561008 
979424 


546955 


603268 
602647 
602458 


546859 
546991 
561086 
560797 
560898 


546699 
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546925 
561424 
547078 
575720 
561503 
010679 


546106 
546828 
961557 
o70715 
561359 
575678 


547140 
546870 
546426 
O15 747 
961497 
579309 


20—32x4 Rib Cords 
545834 529574 544688 
545725 545587 527895 
544757 544988 545499 
5270538 527015 
17—32x4 N S Cords 
545575 546856 545106 
545670 545104 501337 
544841 545991 545797 
473491 476646 464273 
20—33x4 Rib Cords 
575239 576366 575819 
545814 506124 464508 
545815 545783 545784 
402967 393150 
27—-33x4 N S Cords 


546834 
577138 
546889 
546827 
506576 


577101 
563569 
546752 
546831 
441282 


o77141 
576930 
546891 
500954 
437531 


18—34x4 Rib Cords 
472592 464854 500965 


561354 
546892 
561883 
575697 
579708 


545598 
507103 
546134 


545591 
505627 
545037 
045585 


506310 
509316 
414708 


576913 
577204 
507885 
501178 


501068 


(OS 5 


947168 
546877 
561529 
975205 
575708 


540642 
529438 
545893 


545175 
545572 
544898 


506256 
430555 
395443 


oT7172 
544782 
546885 
501169 


430438 


575320 
546825 
575475 
047167 
579740 


546246 
546075 
529367 


545042 
527701 
045671 


545618 
545844 
401334 


DAT0N77 
546884 
546902 
506392 


439401 
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445408 411226 4388894 
5623860 476669 464395 
14—-34x4 N § Cords 


507774 
507649 
561308 
3—32x414 
5380767 
4 32x41, 
484387 
6— 338x414 
529888 
6—33x4l, 
527293 
5—84x4l4 
495734 


507651 507350 
507821 507649 
476436 

Rib Cords 
530929 496046 
N S Cords 
595167 5953894 
Rib Cords 
545842 546294 
N 8S Cords 
53808388 530798 
Rib Cords 
608514 491536 


13—34x4144 N S Cords 
546855 546916 491080 
607392 505761 505876 
6083821 

10—35x414 Rib Cords 
455704 455849 526275 
429987 429964 503945 

21—35x414 N S Cords 
545555 545661 545630 
5455383 481783 495980 
496070 506048 506216 
491920 545548 505921 


432242 
562004 


507924 
507821 


595085 


506231 


546879 


491804 


546835 


607393 


527306 


503862 


545561 


506128 
506512 


472649 
560469 


515339 
442038 


526034 


576808 


491536 


602730 


501468 


524346 


545662 
455950 
506410 


343 


562511 
476654 


575063 
575284 


506277 


576748 


607394 
420491 


527596 


545522 
431843 
501336 
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3—86x414 Rib Cords 

491596 475761 412156 
4—36x414 N S Cords . 

440791 439726 546296 547393 
1—33x5 Rib Cord 

547096 
6—383x5 N S Cords 

601155 598841 601126 595228 441872 562583 
3—35x5 Rib Cords 

652605 501500 576234 
6—35x5 N S Cords 

526804 526546 527074 526732 546668 608279 
1—37x5 Rib Cord 

507547 
3—37x5 N S Cords 

602109 506015 506451 

Q. Letter was introduced written either by Mr. 
Munnell or Mr. Sherrill here, showing that list of 
tires which you turned over to the American Tire 
& Rubber Company was sent to the San Francisco 
office on September 21, 1921. Did you write that 
letter yourself on the typewriter? 

A. Our letter with the intial HAA? 

Q. Pardon me. 

A. I don‘t know what letter you refer to. 

Q. I show you a letter of October 27, 1921, 
marked ‘Defendants’ Exhibit 41,” and ask you to 
look at the last part of that letter and tell the jury 
whether or not you know whether that letter was 
sent—whether you sent it—typewrote it? 
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A. Yes, I wrote that letter at dictation from 
Mr. Munnell. 

Q. And will you state whether or not that re- 
freshes your mind—when I had you here before 
you testified about mailing letters, but didn’t re- 
member the date, and I will ask you if anything in 
that refreshes your mind as to when it was? 

A. Around September 21st. 

Q. Within a month there you would have a 
fresher recollection than you would here a couple 
of years after? 

A. Yes. 

Q. You remember that letter going? You took 
the dictation and sent it? 

A. Yes, sir. 

Q. And the list you state there actually was 
sent? 

A. It was. 

Q. Do you remember when Mr. Fitzgerald came 
up here some time in the latter part of June, 1921? 

A. Yes, I was present during—at the time of all 
of his visits here, practically all of them. 

Q. Do you remember whether there was any 
conversation between the firm of Munnell & Sher- . 
rill and Mr. Fitzgerald with reference to rebates on 
tires, by reason of the cut of May 10, 1921? 

A. Yes. 

Q. Was that conversation with reference to the 
rebate which you were entitled to on the list of tires 
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which you had on May 14, 1921, copy of which was 
sent to them, carbon of which is offered as Defend- 
ants’ Exhibit 42? 

Mr. BISCHOFF: I object to that question as 
embracing a legal conclusion, assuming he was en- 
titled to something. That is for the Court to de- 
termine. 

Mr. LILJ sates I said conversation with ref- 
erence to. 

COURT: Reference to list of tires sent to San 
Francisco in May, 1921. 

Mr. LILJEQVIST: Conversation with reference 
to rebate on the tires on hand when the cut of 
May 10, 1921, occurred? 

A. Yes. 

Q. Tell the jury what Mr. Fitzgerald a to 
Munnell & Sherrill at that time, to the best of your 
recollection? 

A. To the best of my recollection Mr. Fitzger- 
ald seemed to think— 

A. I don’t believe I can use the exact words. 

COURT: The substance of it. 

A. He said that he thought we were asking a 
little too much for rebate on account of that de- 
cline, and Mr. Munnell replied that he—that we 
were entitled to it, but he wanted to be fair in the 
matter; as far as I recall; and Mr. Fitzgerald sug- 
gested that the rebate be the amount of one of these 
notes. 
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Q. Was that accepted by Munnell & Sherrill? 

A. Mr. Munnell and Mr. Sherrill both accepted 
that. 

Q. What? 

A. Mr. Munnell and Mr. Sherrill both accepted 
that settlement. 

Q. Do you remember how much they claimed 
they were entitled to by reason of the rebate? 

A. Something in excess of $4000 I believe is 
what it figured. 

Q. Do you know of your own knowledge any- 
thing about what the understanding was with Mr. 
Fitzgerald in December when these notes were 
given and a bunch of tires returned at the time of 
this settlement, in reference to the tires that you 
then had on hand? 

A. The tires that we then had on hand were to 
be kept in our stock and sold with Spring dating 
terms. 

Q. What did Mr. Fitzgerald say then if any- 
thing with reference to protection against price 
decline, that either the dealers would get, or Mun- 
nell & Sherrill, or both. State in your own way. 

A. On this particular stock that we retained we 
were to have the Spring dating protection and we 
in turn were to protect our dealers. 

Q. Is that what Mr. Fitzgerald told you? 

A. That is what Mr. Fitzgerald—the substance 


of what he— 
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Q. Where was it that conversation took place 
in which Mr. Fitzgerald in substance said that. to 
Munnell & Sherrill ? 

A. In our office. 

Q. And based upon that conversation what did 
Munnell & Sherrill do with reference to returning 
any stock and signing any notes? 

A. It was concluded at that time that we were 
to return certain stock to San Francisco, and sign 
notes for the balance which we were to retain, and 
with the Spring dating terms. 

Q. Then did the firm of Munnell & Sherrill try 
to interest dealers of the sale of stock based upon 
these terms? 

A. They did. 

Q. And then when this letter or telegram, fol- 
lowed by letter of May 10th showing price decline, 
came on, then this conversation which you have 
testified to, that took place with Mr. Fitzgerald at 
what place? 

A. I don’t understand the question. 

Q. Where did this conversation take place later 
on after the price decline, with reference to the 
giving of credit to the amount of one note, that you 
refer to? 

A. That was in our office. 

Q. Did any conversation ever take place subse- 
quent to that time and before the tires were turned 
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over to the American Tire & Rubber Company, with 
reference to it? 


OPOoPOorPOor 


With reference to— 

This credit you were supposed to get. 

I think there was. 

Were you present? 

I was present on most all occasions. 
Between them? 

Between them, yes. 

Now after Fitzgerald went back and you 


had this conversation with reference to credit on 
the note, I want you to tell the jury whether or not 
Munnell & Sherrill wrote him in reference to the 
matter, to your own knowledge? 


OPOPO Pho pop 


pany? 
A 


Wrote to Mr. Fitzgerald? 

Yes. 

Regarding this rebate? 

Yes. 

Yes. 

Is this a copy of the letter? 

This is. 

Did you take this letter in dictation? 

] did. 

Was it sent to the Mohawk Rubber Com- 


Tt was. 


Mr LILJEQVIST: Letter of August 15, 1921. 
Marked Defendants’ Exhibit 11. 
(Mr. Liljeqvist reads Defendants’ Exhibit 11.) 


350 The Mohawk Rubber Co. vs. 


(Testimony of H. A. Auspach.) 

Q. I hand you another letter of November 23, 
192); 

A. Three of them are. 

Q. Which three, give the exhibit numbers? 


A. 18, 14, and 16. 

Q. Then tell the jury whether you know of your 
own knowledge from the time this price decline 
was made in May, 1921, up to the end of this con- 
troversy, whether Munnell & Sherrill were con- 
stantly claiming from Fitzgerald this credit by 
reason of these rebates? 

A. They were. 

Q. Did they ever get it from him? 

A. They never did. 

Q. Now, Mr. Auspach, I want you to tell the 
jury how Munnell & Sherrill arrived at the claim 
of a credit of $249 pleaded in the answer. Have 
you got your memorandum? 

A. Yes, I think I have. 

Q. State whether or not Munnell & Sherrill re- 
ceived a credit memorandum with reference to a 
disputed item of rebate of $249 involved in this 
case? 

A. We received credit memorandum. 

Q. It got that? 

A. Yes, sir. 

Q. Will you produce it? That is the original 
that was sent to you? 

A. That is the original that was sent us. 
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Q. That is the original sent to you by the Mo- 
hawk Rubber Company? 

A. Yes, sir. 

Q. They gave you credit for how much? 

A. $111.68. 

Mr. LILJEQVIST: Our answer pleads we are 
entitled to a credit of $249.00. It appears from this 
you have given us credit for part of it. 

Q. Did they give us credit for the entire $249 
which we claim? 

A. They did not. 

Mr. BISCHOFF: What is the date of that? 

A. This is dated December 28, 1921. 

Q. Now will you state what the fact is with 
reference to the real amount of the rebate that you 
should have, and show how you figure it out from 
the records of the company, of the goods sold to you 
and delivered, and with reference to the decline in 
price. 

A. I arrive at $249 by using the difference in the 
previous cost and the new declined prices on the 
tires. 

Q. When did they send new price list showing 
the decline? 

A. I think the new price list came on November 
15th, if I recollect correctly. 

Q. 1921? 

A. 1921. 


352 The Mohawk Rubber Co. vs. 


(Testimony of H. A. Auspach.) 

Q. And this credit memorandum was sent to 
you after that time, was it? 

A. It was sent after that time, yes, sir. 

Q. And they gave you credit on the price decline 
of how many dollars? 

A. $111.68. 

Q. Now based upon their same price decline list 
which they sent you, and based upon the same tires 
that they figured, will you tell what the real credit 
is that you are entitled to, and just tell how you 
arrive at it. 

A. The difference in the old cost and the new 
cost on each tire. 

COURT: What? 


A. The difference in our old cost and the new 
cost on tires; using that for a basis for each tire the 
amount is figured. 

Q. Will you take up the item wherein they give 
you credit and the dates the goods were purchased, 
and show wherein their credit agrees, or the credit 
you claim you were entitled to, which is different, 
and explain upon what basis your figures and their 
figures differ, if you can? 

A. Well, they take our list as we sent it, and 
show it on this credit, size for size, and tire for tire. 
However, I don’t know how they arrive at their 
amount of rebate on each size. It is not the differ- 
ence in the cost, as far as we know. 
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Q. Now taking the exact list that they give you 
credit for to only the amount of $111, take that 
same list and apply to it the decline on the cost for 
the sixty day period, upon the very list which they 
send you. Now what figures do you arrive at? 

Mr. BISCHOFF: That is objected to unless 
shown what merchandise they purchased within 
sixty days period of time, and how much they had 
on hand upon which they were entitled to rebate. 

COURT: They have the list you sent. Figure 
on that list. 

Mr. BISCHOFF: I didn’t know they hadn’t any 
list we sent; hasn’t been offered in evidence. 

Mr. LILJEQVIST: No, it has not. We are 
asking him to figure from your list the amount, and 
we are basing it on your list. 

A. I figure it $249.44. 

COURT: How do you do it? 

A. We will assume here we have five 331, cases. 
The difference in our cost is $2.55 per casing, I see. 

Q. Are these the identical casings which they 
show? 


= 


The casings which they show. 
Q. How much do they give you on it? 
A. $1.25. 
Q. You have lost your copy of it, have you? 
A. Yes. 
Q. Do you remember what the price cut was? 
You can just state that. 
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A. Not personally. I think very little, perhaps 
15 to 20 per cent. I don’t remember just what it 
was. 

Q. Just one question in reference to this matter 
of this list. I hand you carbon copy of this letter 
of November 21, and ask you to produce the orig- 
inal if you have it, and ask you if that is our letter 
sent to them in reference to this same list of stuff 
that we are entitled to credit on? 

A. Yes, sir. 

Q. That was dictated to you? 

A. Yes, sir, the first part of it. 

Q. Is this a carbon copy of the list of tires you 
had purchased from the company and on which you 
elaim rebate should be allowed by reason oi the 
decline in prices? 

A. This is a carbon copy of the list, yes, sir. 

Q. This is just list of the tires, is it? 

A. That is a list of the tires, possibly tubes, too. 

Q. And after subsequently sending them this 
list of tires of November 21st, did you get this list 
back? 

A. We did. 

Q. And figuring the list as they sent it to you 
at that time, copy of which you have lost, will you 
state whether these credits as they have given them 
to you, and as you claim them, differ as shown by 
lead pencil notation? 

A. They differ in that amount. 
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Q. Then there is simply a dispute between you 
of the difference between $249.44, which you claim 
you are entitled to on that list, and the credit of 
$111.68? 

A. That is the difference. 

Mr. LILJEQVIST: We offer the letter of Nov- 
21, 1921. 

Marked “Defendants’ Exhibit 48.” 


Defendants’ Exhibit 43 
Nov. 21, 1921. 
Mohawk Rubber Co., 
San Francisco, Cal. 
Gentlemen: 

Herewith list of tires and tubes received since 
Sept. 15th which were on hand at time of decline 
in price Nov. 15th subject to rebate: 

5—30x8l4 N 8 Fabs. 582472 582521 605660 

588965 591032 

2—31x3144 N 8S Fabs. 640099 640434 


2-—34x8lo “ “  — 649282 649284 

2-33x4 “§ “ — 684235 634005 

1—87x44%_ “ “ 640206 

2—35x4 “ “ 623274 607287 

5—33x4 “ Cords 632252 682707 636089 
681645 632234 

5B—34x4  “ “ 630240 620243 632618 


632627 632880 
133x444 Rib “ 528457 
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4—83x44, NS “ 680008 680056 622143 
622064 

4—34x5 a i 627428 627550 688475 
668806 

2—37x5 Ss 627891 627799 

4—28x8 Red Tubes 

4—35x4 pe Ee 

1—31x8l, “ es 

5—31x4 ae ee 

5—83x4 nS a 

6—87x5 i a 


Yours very truly, 
Munnell & Sherrill, 
AJS:A By 

Mr. LILJEQVIST: And their list of November 
28, 1921, giving us credit for $111.68. 

Mr. BISCHOFF: No objection to its going in 
the evidence, with the understanding it is not to be 
regarded as a duplicate credit, which we have al- 
ready allowed on our statement, and which we have 
shown here. 

Marked ‘Defendants’ Exhibit 44.” 

Defendants’ Exhibit 44 
Credit Memo 
THE MOHAWK RUBBER COMPANY OF NEW 
YORK, INC. 
Akron, Ohio. 
Branch San Francisco Credit Memo N. 429 
Credit to—Munnell & Sherrill Date Dec. 28, 1921 
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Address—40 1st St., 
Portland, Ore. 


Salesman 
Terms 5 per cent Jan. 10th. Fitzgerald T 
Merchandise Credit—A|C Reduction in List: 

x 
5 380x314 Cl NS t2p 6.25 
2 31x34 “ “* 22 44 
x 
2 34x34 SS NE -66 1.32 
esoxa, 
i otal, 
x 
mesoxa “ “ 95 1.90 
5 3838x4 “ “ Cord 6.76 33.80 
Saxe *§ & & 6.67 33.35 
1 338x444 “ Rib “ 3.18 3.18 
eeeextt, “ Ns “ 3.26 9.78 
Mpeatxo “« “ sf 3.60 14.40 
4 28x3 Red Tubes 
4 35x4 a 2 MW 
1 31x34, “ “ 10 10 
5 31x4 a 18 .65 
5 33x4 ee .06 30 
6 37x5 a 13 78 

106.37 


Forward 5 per cent Ex. Tax Net 5.31 


111.68 
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@. Did you base your calculations upon the list 
they sent you, but which list is now lost? 

A. I did. 

Q. Now Mr. Auspach, were you present at the 
time when Mr. Fitzgerald came up from San Fran- 
cisco in September, when this transaction took 
place with the American Tire & Rubber Company? 

A. I was. 

Q. Did you see My.: Fitzgerald at that time? 

A. I did. 

Q. Did you hear any part of that conversation 
at that time with Mr. Munnell or Mr. Sherrill? 

A. Yes, I did. 

Q. Where and when did the conversation occur, 
to the best of your recollection? 

A. In our office at First and Ash Streets. 

Q. Now how many times were you present when 
a conversation occurred between either Munnell or 
Sherrill, or both of them, and Mr. Fitzgerald? 

A. I was in the office most of the time. 

Q. Will-you tell the jury in your own way, to the 
best of your memory and recollection, what Mr. 
Fitzgerald said to either Mr. Munnell or Mr. Sher- 
rill, or both of them, and what they. said to him 
referring to this stock that you had on hand, and 
this new deal‘ that had been made with the Ameri- 
can Tire & Rubber Company? 

A. As I recall it, Mr. Fitzgerald made two trips 
to our office, or two calls at our office, regarding 
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that change. The first one in regard to interesting 
the American Tire & Rubber Company in large 
sizes, and possibly four or five days, maybe a week 
later, he made a second call. Mr. Fitzgerald said 
he thought that he could interest Mr. Cassidy in 
the larger sizes of tires; that we were not moving 
them; that we were not moving many large truck 
sizes; they called them, and Mr. Sherrill says he 
didn’t think that he could, as near as I recall—he 
didn’t think he could interest him in the line, be- 
cause he had the General line of tires—tied up with 
them. 

Q. This conversation, as you remember, oc- 
curred first or second? 

A. The first, as I recall now. And Mr. Fitz- 
gerald says he thought he could line him up. 

Q. Now anything more occur at that talk, that 
you remember of? 

A. Well, I don’t know that I remember any- 
thing—everything—that took place at the time. 

Q. What took place at the next conversation? 

A. At the second call at our office, later? 

Q. Yes. 

A. Mr. Fitzgerald seemed to think that he could 
place the entire line with the American Tire & 
Rubber Company if we were—well he thought he 
could place the entire line with the American Tire 
& Rubber Company, and— 

Q. Give your recollection of what Mr. Fitz- 
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gerald said, as best you can. I know it is hard to 
remember exact words. 

A. Well, it is pretty hard to get the exact words 
of Mr. Fitzgerald. 

COURT: You are not expected to give ie exact 
words, but give the substance. 

Q. Was there anything said at the second con- 
versation about Cassidy taking over the Mohawk 
line at all? 

A. Yes. 

Q. And if so, what was said? 

A. Yes, there was. 

Q. What was it, in a general way, to the best 
of your recollection? 

A. Mr. Fitzgerald wanted to know what we 
thought of giving up the Mohawk line; that he 
could place it with Mr. Cassidy; and Mr. Fitzgerald 
was talking to Mr. Sherrill, as I recall it now, in the 
front office, and I know he came into the inner 
office, that is, the larger office, and asked Mr. Mun- 
nell what he thought about it. 

@. Who came into the inner office? 

A. Weli they both, Mr. Sherrill and Mr. Fitz- 
gerald. 

Q. And asked Mr. Munnell what? 

A. Whether he would consent to this change in 
distributorship if the Mohawk Company relieved 
the Munnell & Sherrill Company of their stock of 
tires. 

Q. What did Mr. Munnell say? 
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A. He told him he would agree to it; he would 
be agreeable. 

Q. Do you know whether Mr. Munnell and Mr. 
Sherrill did anything at that second interview with 
reference to going over the stock they had on hand? 

A. Who? 

Q. Whether Mr. Fitzgerald or Mr. Sherrill did 
anything with reference to going over the stock 
you had on hand? 

Yes they did. 

What did they do? 

They went out and counted the tires. 

You know that? 

That is what they started out to do. 
Pardon me? 

That is what they left the office to do. 

. What was said at the time, do you remember 
anything? 

A. What was said? 

Q. Yes. 

A. They were going out to count tires to see 
what we had on hand to turn over. 
~ Q. Do you know whether Fitzgerald and Sher- 
rill did go out to count tires? 

A. Yes, they did. 

Q. Do you know whether Fitzgerald and Sher- 
rill went upstairs on the second floor in that build- 
ing to count tires? 

A. Tassume they did. I didn’t see them, because 
I stayed in the office. 


OPOPoPOP 
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Q. You know they did go out to count tires? 

A. Ido. 

Q. Do you know anything about this list that 
has been offered in evidence as Defendants’ Ex- 
hibit 40? 

A. I have seen it, yes. 

Q. Do you know whether Mr. Sherrill made up 
that list? 

A. Yes, he did. 

Q. I want you to tell the jury whether Fitzger- 
ald made up that list from what he did when he 
went out in the room there to ccunt tires, or did 
he make that up from any stock records of any 
kind? 

A. He made this up from little slips of paper he 
made notation on in counting tires; brought them 
into the office and made the list up. 

Q. He brought back a lot of notations which he 
had made, and then wrote this list up, did he? 

A. Yes. 

Q. Is any portion of that in his handwriting? 

A. The ink portion. 

Q. And he wrote that ink part of it there at the 
office? 

A. He did. 

Q. Now do you know anything about receiving 
a letter from Mr. Fitzgerald which has been offered 
in evidence here, directing the turning of the tires 
to the American Tire & Rubber Company? 

A. Yes, I saw it. 
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Q. Did you see it approximately at the time 
it came? 

A. Yes, sir. 

Q. Do you know whether any tires were turned 
over to the American Tire & Rubber Company? 

A. They were. 

Q. Now do you have any personal knowledge 
of the detail of that, how they happened to be 
turned over, and what happened, what occurred, if 
anything? 

A. Subsequent to the receiving of that letter, 
you mean? 

Q. Subsequent to the receiving of that letter, 
yes. 

A. I made an inventory of the stock, took ac- 
count of the stock, checked it myself, brought them 
down—the shipping clerk and I brought them down- 
stairs. We had them there on the first floor. 

Q. Brought all of the stock down on the first 
floor? 

A. That we were going to turn over to the 
American Tire & Rubber Company, yes. 

Q. Did the inquiry that came from Cassidy— 
did you get it over the phone, or did some other 
member of the firm get it? 

A. I think I received one phone call; he called 
several times. 

Q. The phone call that you did answer the phone 
on, what was the message, do you know? 
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A. Wanted to know when we were going to 
send the tires up, the stock of tires up to his place. 

Q. What did you tell him? 

A. Told him we were getting them ready at the 
time. 

Q. And when the drayman came were you pres- 
ent then? 

A. I was there. 

Q. I think you testified who the drayman was, 
before, and how he came. Will you tell the jury 
whether or not any complaint was ever received by 
Munnell & Sherrill from the American Tire & Rub- 
ber Company as to the amount of tires that they 
got, the quantity or condition or quality, or any 
other phase of it? 

A. No complaint whatever. 

Q. Did you hear from them again in reference 
to the matter? 

A. No, not with reference to that. 

Q. The first controversy over that matter was 
what? 

A. When we received a wire from the Mohawk 
Rubber Company of San Francisco. 

Q. That is in evidence. Were you present at 
any time when Cassidy was there? You were not 
present at the meeting I guess, that took place at 
Cassidy’s store. Were you present at Cassidy’s 
store when they had the conference? 

A. I was not. 
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Q. Did Cassidy ever tell Munnell & Sherrill that 
he did not accept these tires? 

A. Not to my knowledge. 

Q. Did he ever intimate to you in any way that 
he wasn’t accepting the tires that you turned over 
to him? 

A. No, sir. 

Q. Well, did you figure out the cost to you of 
them? 

A. I didn’t figure out the cost. We used our 
cost at the time. 

Q. It says, “Upon receipt of said lists and in- 
formation credit for the amounts will be issued to 
apply against your account.” Did you figure out 
from the list you turned over, the amount of credit 
you should get? 

Yes, sir, I did. 

Upon what basis did you work the amount? 
Cost of the tires at the time. 

Cost of the tires at the time, to whom? 
Cost to Munnell & Sherrill. 

. Cost of the tires at the time to Munnell & 
Sherrill. Then that would be based upon what? 

A. The last price list or discount. 

Q. Now can you tell the jury how much that 
list amounts to? 

A. Forty-nine hundred and some odd dollars. 

Q. What is that? 

A. Something over $4900.00, I think. 


SOPOoPop 
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Q. Now the pencil memorandum in this Ex- 
hibit 9, which has been offered in evidence— 

Mr. BISCHOFF: $4900 did you say? 

A. No, $9800.00. $9814.00 is the amount. 

Q. Upon this Defendants’ Exhibit 9 which has 
been offered in evidence are certain pencil memo- 
randum, upon the original typewritten copy sent to 
Fitzgerald, which you have heretofore referred to. 
In whose handwriting are those memoranda? 

A. Mr. Munnell’s. 

Q. Is that the handwriting figuring out this 
price? 

A. Yes. 

Recess until 1:30. 

Tuesday, June 19th, 1923, 1:30 P.M. 

H. A. AUSPACH resumes the stand. 

Direct Examination (Continued). 
Questions by Mr. Liljeqvist: 

Now Mr. Auspach, just before noon we were 
trying to determine the basis upon which you fig- 
ured the price charge for a credit against the Mo- 
hawk Rubber Company for tires turned over to the 
American Tire & Rubber Co. Now will you state 
what list you used in your figures in basing the 
value of the tires that were turned over to the 
American Tire & Rubber Company? 

A. Used the list of May 10, 1921. 

Q. The list which has been offered in evidence? 

A. Yes. 
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Q. Now in reference to counsel’s statement of 
whether that cost you more or not, the list that 
you used and on which you -were charging them, 
will you state whether or not that list is a list 
lower in price than what you actually paid for 
tires? 

A. It is lower. 

Q. And if you had charged the Mohawk Rub- 
ber Company what the tires actually cost you ac- 
cording to the invoices when the goods were 
shipped, you would have charged them more? 

A. We would. 

Q. In other words, you charged them, then, at 
the list with a certain percentage off, which was in 
existence at the time these tires were turned over? 

A. Yes. 

Q. Is that correct? 

A. That is correct. 

Q. And the price you paid for the tires, what 
the tires actually did cost Munnell & Sherrill, what 
was it, higher or lower than this list price that you 
used? 

A. The price was higher. 

Q. And in the credit slip which we have offered 
in evidence, where they gave us credit for a little 
over a thousand dollars worth of tires which were 
turned over to Cassidy, did they use the same list 
price that you used? 

A. They did. 
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Q. Then what is the fact with reference to the 
list which you used being the list which is offered 
in evidence as Plaintiff’s Exhibit 34, in determining 
the amount of credit which the Mohawk Rubber 
Company should give you upon the tires turned 
over to Cassidy? 

A. That is the same list. 

Q. That is the same list. Will you tell the jury 
whether this credit slip which is Defendants’ Ex- 
hibit 8, where they gave you credit for $1079.25 
for tires turned over to Cassidy—whether they used 
the same list in figuring their credits? 

A. They did. 

Q. Now since the noon recess, will you state 
whether or not you have dug up the revised list of 
November 15, 1921? 

A. Yes. 

Q. I hand you letter of November 15, 1921, with 
list attached to it, and ask if that is the letter and 
list based upon which you figured the reduction 
that we should get upon this two hundred forty- 
nine odd dollar item which is in dispute? 

A. Yes. 

Letter and list offered in evidence and marked 
“Defendants’ Exhibit 45.” 

Defendants’ Exhibit 45 
Akron, Ohio, November 15, 1921. 
To the Trade: 
We enclose herewith revised prices on Mohawk 
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“Quality” Tires, effective November 15, 1921. 

You will note reductions in prices ranging from 
approximately 14 per cent to 34 per cent. 

With tire prices far below pre-war figures and 
an advancing market on rubber and fabric, it is 
not reasonable to expect these bargain prices will 
continue long. 

Remember the quality of Mohawk products is 
superior and will be kept so. 

The right to limit dates of delivery at these 
figures is reserved by us on all orders. 

Please note that we still supply odd sizes. 

Claims for rebate for goods bought since Sep- 
tember 15th and on hand unsold November 15th 
will be recognized only when serials, sizes and com- 
plete information is sent in. 

Mohawk flat tread cords at competitive prices. 

Let’s go. 

Yours truly, 
The Mohawk Rubber Company. 
PRICE LIST 
Effective Nov. 15, 1921. 
CORD PRICES 


P.S. Gray 

Non-Skid Ribbed or Red 

Sizes Cord Cord Tubes 
30x814 C. (4 ply) $19.00 $2.80 
30x3814 C. (Heavy) 26.50 2.80 


32x34 D. (6 ply) 28.00 $27.00 3.10 


370 


(Testimony of H. A. Auspach.) 


The Mohawk Rubber Co. vs. 


31x4_ OD. 31.00 3.50 
382x4 =D. 34.10 33.20 3.70 
38x4 =D. 39.15 34.25 3.85 
Sfx SD: 36.10 35.20 4,00 
832x414 D. 44.10 48.00 4,75 
338x414 D. 45.20 44.05 4,90 
834x414 D. 46.20 45.05 5.10 
835x414 D. 47.60 46.40 5.25 
36x41, D. 48.70 47.50 5.40 
some ©D. 55.00 53.65 5.70 
35x5 D. Special 59.50 6.00 
37x5 ~=—s<ODj 60.70 59.20 6.30 
PNEUMATIC CORD TRUCK TIRES 

Casing Red Tube 
34x5 ~=C*V~:. $ 56.50 $ 5.90 
36x6 =O. 87.00 11.50 
38x7_—C*V~:. 121.50 15.50 
40x8 OD. 156.50 19.60 

FABRIC PRICES 

Little P.G. Gray 

Non-Skid Ribbed Chief or Red 

Size White White N.S.Black Tubes 
Zoxe ©. $14.50 $2.55 
30x38 C. 15.00 $14.25 $12.85 2.40 

30x314 Combination 

30x34 C.D. 17.00 16.15 14.75 2.80 
31x31,4 C. 19.00 3.00 
382x314 C.D. 21.50 20.45 19.15 3.10 
34x314 Q.D. 24.00 3.40 
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dlx4. C. 24.50 23.30 22.00 3.50 
382x4 C.Q.D. 28.50 27.10 25.45 3.70 
83x4—C..Q..D. 30.00 28.50 26.80 3.85 
34x4 C.Q.D. 30.50 29.00 27.35 4.00 


aox4 OVD. 32.50 4.25 
som CC 1Q..D. 34.00 4.50 
a2x4l4 Q.D. 37.85 35.95 4.75 
338x414 Q.D. 39.10 4.90 
834x414 C.Q.D. 40.30 38.30 : 5.10 
385x414 C.Q.D. 42.00 39.90 5.25 
356x414 C.Q.D. 43.00 40.85 5.40 
387x414 Q.D. 44.00 5.75 
33X95 5.70 
34x5 5.90 
Boxo =. QQ... 48.00 45.60 6.00 
30m «CQ, 51.00 6.25 
aixo C€.Q.D. 52.00 49,40 6.380 
386x514 C. 58.00 7.40 
37x14 Q. 62.00 7.65 
838x514 Q. 64.00 7.90 


Q. Do you know what your discount was on 
that list? 

A. I do. 

Q. What was it? 

A. Twenty-five and fifteen per cent. 

Q. These figures on the pink list given there— 
figuring it out on 25 and 15 off that list price, what 
is the amount—what is the value of the tires which 
you turned over to the American Tire & Rubber 
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Company? 

A. Was ninety-eight hundred and fourteen dol- 
lars and some cents. 

Q. $9814 and how many cents? 

A. Some odd, I don’t know. 

Q. Is the list price on the May 10, 1921, list with 
25 and 15 per cent off, the replacement cost of these 
tires at the time they were turned over to the 
American Tire & Rubber Company? 

‘A. It is: 

Cross Examination. 
Questions by Mr. Bischoff: 

Mr. Auspach, referring to this credit memoran- 
dum of December 28, 1921, that was forwarded to 
your company as a credit to take care of the decline 
in price which was announced in November 1921, 
is that correct? 

A. I think it is. 

Q. And as I understand it, this was sent to you 
after your office had forwarded a list of tires which 
you had on hand, and which you claim were sub- 
ject to the rebate? 

A. Yes. 

Q. That is, first you sent them the list and said 
we have so many tires that we purchased—that is 
the substance or effect—so many tires which we 
purchased within the sixty days prior to that de- 
cline? 

A. That is right. 
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Q. And then they took that list and sent you 
this credit memorandum computing the amount? 

A. Yes. 

Q. Is that correct? 

A. That is correct. 

Q. Now does this list cover all the tires upon 
which you claim a credit? 

A. To my knowledge it does. 

Q. So that there isn’t any question as to the 
number of tires upon which you were allowed a 
credit? 

A. I think not. 

Q. The only question you make is as to the 
amount of the credit? 

A. Yes. 

Q. Is that correct? Now take for example the 
first item of 830x314 tires, and they allow you a dis- 
count of $1.25 on each one of these tires. Now 
how do you arrive at your conclusion that this 
wasn’t sufficient discount? Will you just explain 
to the jury how you figure that? 

A. I took the list of November 15th—I think 
that is the date of it—and figured the 25 and 15 per 
cent discount off, giving our cost on that tire, and 
deducted that amount from the original cost—the 
cost in the one previous to that. 

Q. Where is that list you received, have you got 
that? 

Mr. LILJEQVIST: I offer it in evidence. 
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Q. This is the last list that you say you were 
going by? 

A. Yes, sir. 

Q. This Exhibit 45? 

A. Yes, sir. 

Q. Now what is the price of that tire as shown 
by that list? 

A. 380x314 non-skid clincher—30x31%4 non-skid 
clincher lists at $17 with discount of 25 and 15 per 
cent. 

Q. This list doesn’t appear to be the list by 
which you were to pay the Mohawk people, does it? 

A. Only as a basis. 

Q. This is the list price to the consumer? 

A. Yes, sir. 

Q. Retail list. What is the price of that tire, 
that you were to pay? 

A. The price of it, what we were to pay for it? 

Q. Yes. 

A. I ean figure it. 

@. Did you figure that out at any time before 
you came here to testify? 

A. No. 

). Well did you ever figure it out? 

A. I have at times. 

‘Q. When you got this memorandum, this credit 
meinorandum, did you write to the company calling 
their attention to where the error had been made? 

A. I think we wrote them about it. 
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Q. You think you did? 

A. Yes, sir. 

Q. Are you in doubt about it, or are you sure 
you wrote them? 

A. I am pretty sure we wrote them. 

Q. Will you let us have carbon copy of the 
leiter which you wrote them calling attention to 
their miscalculation of these prices? 

A. I think it is in evidence. 

Q. It is in evidence? 

A. I say I think it is. 

Q. Well let us see it. 

A. The one calling attention; I can’t give the 
exhibit number of it, I don’t remember that. 

Q. Do you remember what date that was? 

A. Shortly after the date of that credit. 

Q. Will you find the letter that you refer to 
among these exhibits? I think you will find they 
run in order. 

A. I don’t see the letter in that. 

Q. Now when you got this credit memorandum 
—let me ask you first: do you know when these 
tires were purchased? Have you any record here 
to show when these particular tires were bought? 

A. I think there is a record. They were bought 
within sixty days of the date of the decline. 

Q. Have you any invoices here showing these 
tires, so that we can get some definite information 
to the jury as to what you paid for them and.what 
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you should be credited for them under this list? 

A. The invoices are all here, I think. 

Q. Lets have the invoices for these tires. That 
is how we are going to get accurate information. 

A. Perhaps if I had that list there to guide me 
—I think this bunch of invoices pretty well cov- 
ers it. 

Q. Lets have what you paid for the first item 
of that. Lets get one or two items to see to what 
extent you are correct in the calculations. 

A. 34x314 non-skid straight side, fabric tire, 
the third item on this list. 

Q. When was that purchased? What is the 
invoice number? 

A. Invoice of November 9th; two of those tires 
charged us at $21, 10 per cent discount. 

Q. What was the net? 

A. $18.90. 

Q. Is that indicated on that invoice? 

A. In this invoice? 

Q. Let me see that invoice. What is the net 
price of that tire that you are speaking of, as in- 
dicated on this invoice? 

A. $21 less 10 per cent discount, be $18.90, plus 
the discount of 5 per cent. 

Q. Compute that tire according to the new list. 
What was the new list price of that same tire? 

A. The new cost on that was $15.30. 

Q. Now the list price on this November Ist for 
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the same size? 

A. $24.00. 

Q. Then you had 40 off that to make your net 
price? 
No, not 40; 20, 5 and 15. 
And 5 for cash? 
Five for cash, plus war tax. 
What does that amount to? 
$15.30 plus war tax. 
What is the difference between the two? 
$3.60. 
. How long have you been with Munnell & 
Sherrill? 

A. About six years. 

Q. What is your position with that firm? 

A. Various duties about the office at the pres- 
ent time. I don’t keep the books now. 

Q. Principal bookkeeper? 

A. No, I don’t keep the books now. 

Q. Did you keep the books at the time Munnell 
& Sherrill were distributors for the Mohawk tires? 

A. Yes, sir. 

Q. What else was your duty about that time, 
besides keeping the books? 

A. Did the billing, the pricing. 

Q. General office man. Would that cover your 
occupation there? 

A. Perhaps. 

Q. Did the correspondence that was exchanged 
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between Munnell & Sherrill and the Mohawk Com- 
pany, or with Mr. Fitzgerald, pass through your 
hands? 

A. Well most of it; that is I say perhaps most 
Giialts 

Q. When did you see these letters of October 
19th and 380th, 1920? Shortly before this adjust- 
ment which feonited in the giving e the five notes, 
was made? 

A. Possibly. 

Q. Now I call your attention to this letter, to 
see if that letter will refresh your recollection as 
to whether you saw that? 

A. Yes, I have seen that letter before. 

Q. And the following letter of October 30th 
from the plaintiff to Munnell & Sherrill? 

A. I think I have. 

Q. Now both of these letters deal with the same 
subject, and that is with respect to protection of 
the cost decline, don’t they? 

A. Part of it, yes. 

Q. One came from Mr. Fitzgerald at San Fran- 
cisco, and the other came from Akron, and in those 
letters they tell you what the situation is with re- 
spect to decline in price, didn’t they? 

A. Yes, sir. 

Q. They told you that that matter was under 
consideration by a number of tire—by a committee 
on trade relations and that they would have to be 
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governed by their determination? 

A. Yes. 

Q. Now you knew then of course that neither 
the Mohawk, that is direct from their home office, 
nor Mr. Fitzgerald, were in position to make you 
an absolute agreement as to rebates for decline in 
prices, didn’t you? 

A. Well I don’t know as I knew that just be- 
cause there was a ruling. 

Q. You knew that was the position that they 
took didn’t you? 

A. Possibly. 

Q. Well now, notwithstanding this information 
that was communicated to you by Mr. Fitzgerald 
and by the home office, you want the Court to un- 
derstand that notwithstanding that Mr. Fitzgerald 
came there shortly thereafter and gave you an 
absolute agreement that he would protect the firm 
against—give them an unlimited protection against 
decline in prices? 

A. State your question again. 

Q. I say, notwithstanding this information had 
been communicated to you or your firm at the end 
of October, you want the Court and jury to under- 
stand that Fitzgerald nevertheless came here the 
latter part of November and made an absolute 
agreement to give your concern unlimited protec- 
tion against decline of prices? 

A. Well we tried—you mean in 1920 or 1921? 
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1921. It is 1920 we are talking about. 

On the stock we retained. 

Said he would give you absolute protection? 
Yes, sir. 

Didn’t he tell you something about that hav- 
ing " be contingent upon any rulings that the 
federal committee had to make? 

A. I don’t remember. 

Q. He didn’t tell you anything about that? 

A. I don’t remember. 

Q. Did anybody ask Mr. Fitzgerald how he was 
in position to give you that agreement, in view of 
the uncertainty as to whether they would be per- 
mitted to do it? 

A. I don’t recall. 

Q. Did anybody ask Mr. Fitzgerald to put that 
in writing or to confirm that in some way, so there 
would be a record of the transaction in that re- 
spect? 

A. I couldn’t say, I know I didn’t ask him. 

Q. You don’t recall any such request being 
made by anybody? 

A. No, sir. 

Q. Now your recollection of it was that he told 
them that they would be protected against decline 
in prices on Spring dating orders which the firm 
would take from their customers? 

A. The stock would be protected against decline 
for Spring dating. 
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Q. Talk louder please. 

A. We would have protection on that stock on 
the Spring dating plan, yes. 

Q. Spring dating plan. That is, on all orders 
that Munnell & Sherrill would take from their cus- 
tomers, they would be protected—that is, on all 
Spring dating that they took from their customers, 
they would be protected on decline in price? 

A. I don’t know that that was particularly 
mentioned at all. 

Q. Was that the substance of the conversation 
or agreement? 

A. The agreement was we were to have protec- 
tion on that stock and go out after the Spring dat- 
ing business. 

Q. That is to say, if they sold stock under the 
Spring dating plan, they would receive a credit if 
the prices declined? 

A. Possibly. 

Q. Is that so, or not? 

A. They were to receive credit on the stock re- 
tained and sold. 

Q. What was the Spring dating proposition? 
There couldn’t be any Spring dating proposition 
involved if it wasn’t that you were to go out and 
sell something and give terms for the payment in 
the Spring. Isn’t that what Spring dating means? 

A. That is what Spring dating means, yes. 

Q. If the intention was just to give credit on 
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the stock on hand, would be no talk about Spring 
dating, would there, it would be just a matter of 
giving credit for the stock on hand? 

A. Yes, sir. 

Q. Is that right? 

A. Yes, sir. 

Q. So when they spoke about Spring dating 
they meant on such stocks as would be sold on 
Spring dating to Munnell & Sherrill’s customers. 
Is that right? 

A. I don’t know whether that would cover it. 

Q. I beg your pardon? 

A. I don’t know whether that would cover it. 

Q. For what reason doesn’t it cover? 

A. There was some stock, perhaps, that would- 
n’t be sold at the time. There was nothing said 
about any particular part of it being subject to — 
rebate. 

Q. What did they speak about Spring dating 
for at all, if it didn’t apply to that? 

A. Well the Spring dating was protection they 
would have on that stock, on which they would go 
out after business—protect the dealer. 

Q. Did Mr. Fitzgerald say anything at that time 
as to whether he was in a position to make such 
agreement, or if he would have to take the matter 
up with his firm? 

A. I don’t know, I don’t think there was any- 
thing come up about it at all. 
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Q. Is it you don’t remember, or are you stating 
that as a fact that no such thing came up at that 
time? 

A. I am not stating as a fact. I don’t remem- 
ber it. 

Q. In other words there may have been some 
such talk that you don’t recall? 

A. Might have been. 

Q. Were you ever present at any conversation 
with Fitzgerald, when requests were being made of 
Mr. Fitzgerald for certain concessions or arrange- 
ments with respect to return of merchandise or 
credits, and he told Munnell & Sherrill that he 
would have to submit it to the house? 

A. I don’t know. 

Q. You don’t recall any such conversation? 

A. No. 

Q. Of course you don’t want to say that they 
didn’t take place? All you want the jury to under- 
stand is you don’t remember of it? 

A. I don’t remember any such conversation. 

Q. Now you say this matter of credit for this 
Spring dating, or this stock that you had on hand, 
came up again in the conversation in June, 1921? 

A. I think it did. 

Q. And you say you were present at that con- 
versation? 

A. I was present at the time. 

Q. Now who was it that first suggested the 
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matter of compromise? 

A. Suggested the matter of compromise? 

Q. Yes. 

A. Well Mr. Fitzgerald seemed to think we were 
asking an awful lot, and he suggested the matter 
of one note. 

Q. Well he complained at that time that you 
were asking for rebate on the entire stock that you 
had on hand, didn’t he? . 

A. I think he did. 

Q. You know he did. Isn’t that right? | 

A. Yes. 

Q. Now under this announcement that the com- 
pany made, you knew that you were only entitled 
to rebate on the merchandise purchased within sixty 
days prior to May 2nd—that is, during March and 
April—didn’t you? 

A. In that form letter they sent out—in fact I 
disregarded as Mr. Fitzgerald had made arrange- 
ments previously to have this entire stock on Spring 
dating terms. 

Q. In that list that you spoke of, in June 1921, 
there was a large quantity—the greater part of 1¢ 
in fact was stock you had had on hand a good deal 
longer than prior to March of 1921? 

A. I think is some on the list that was on hand 
prior to March 1921. 

Q. A large portion of it had been purchased 
prior to the December 1920 settlement? 
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A. Some of it had, yes. 

Q. And another large portion of it had been 
purchased between December 2nd, when this set- 
tlement was made, and May 10th, when this decline 
was announced? 

A. Part of it was. 

Q. So that you understood, didn’t you, that you 
could claim no credit for any merchandise that you 
had purchased, for instance, between December 2, 
1920, and March 1, 1921? 

A. That was the understanding, I believe. 

Q. I beg your pardon? 

A. I believe that was understood. The mer- 
chandise undoubtedly was sold after. 

Q. You understood you couldn’t get any credit 
for that merchandise under that arrangement? 

A. I don’t know. 

Q. Is that correct, or isn’t it? 

A. I don’t know. 

Q. Mr. Auspach, may I ask you to speak up a 
little bit louder so the reporter can get your answer, 
and so we can hear it. Lets see if we can get this 
thing straight. Your contention was that you, 
under the arrangement made in December—that 
you were entitled to rebate on all the stock on hand 
at that time? 

A. Yes. 

Q. And that you would be entitled to rebate on 
the purchases made during March and April of 
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1921? 

A. Yes. 

Q. But nothing in that arrangement conten:- 
plated any rebate for the merchandise purchased 
between December 2, 1920, and the beginning of 
March 1921, did it? 

Mr. LILJEQVIST: I think that is immaterial. 
We are making no claim for anything there. We 
are simply claiming we are entitled to rebate by 
having one note discharged, and for $9814 dis- 
charged later on by turning this stock over to Cas- 
sidy. What difference does it make whether we 
bought a hundred dollars worth or a thousand dol- 
lars worth between December 1, 1920, and March 
1, 1921? We are not making any claim. That part 
is not in issue at all. 

Mr. BISCHOFF: The question of how much 
stock they had on hand upon which they were en- 
titled to rebate, would certainly be material. 

COURT: I think so. 

Q. (Question read.) 

A. I don’t know. 

Q. You don’t know. 

A. No. 

Q. Do you know anything more about it now 
that you have looked at this paper? 

A. All that merchandise had been paid for. 

Q. Now the fact of the matter is that you 
didn’t know at the time of this conversation, with- 
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out making a study of the entire business done, 
how much of that merchandise which you put into 
that list had been purchased within the sixty days 
prior to May 2d, did you? 

A. Had been purchased? 

Q. Between December 2 and March 1, 1921, 
and how much had been purchased long before De- 
cember 2, 1920, did you? 

A. I can’t say that I did, exactly. 

Q. All that you know is that you had taken a 
list of everything that you had in stock, and asked 
for a rebate on it? 

A. I think that is what we did. 

Q. And that is what Mr. Fitzgerald was kick- 
ing about at that interview? 

A. Possibly he was. 

Q. Now you say possibly. Don’t you know 
whether he did or not? If he didn’t, say so. If he 
did, lets have the fact. Is that right? 

A. He kicked about it. 

Q. Now didn’t he tell you then that whenever 
you prepared a list of stock which would bring you 
within the terms of the decline announced, that 
they would be ready to extend you credit? 

A. I don’t recall him telling us that. 

Q. He may have said that and you don’t remem- 
ber? 

A. He may have said it. 

Q. That is the best answer you can make to 
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that? 

A. Yes, sir. 

Q. Now isn’t it a fact that it was Mr. Munnell 
that suggested the cancellation of one note? 

A. I think not. 

I beg your pardon? 

I say I think not. 

You are sure about that? 

I won't be sure about it. 

Might have been and you don’t remember? 
Yes, as I recall it, it was Mr. Fitzgerald. 
Do you recall Mr. Fitzgerald saying any- 
bine about it being out of his jurisdiction to con- 
sent to the cancellation of any notes, and that he 
would have to refer that to the factory? 

A. No, sir. 

Q. You don’t remember of his saying that? 

A. No, sir. 

Q. Now referring to this list of tires that Mr. 
Fitzgerald wrote on these yellow sheets, Exhibit 
40. As I understand it you didn’t go with Mr. Fitz- 
gerald and Mr. Sherrill through the stock room to 
see what was there? 

A. No, I did not. 

Q. So when you testified that Mr. Fitzgerald 
took the stock, that is purely your assumption? 

A. It was my assumption because that is what 
they started out to do. 

Q. They went out to look over the stock and 
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you assumed that they were going to take stock 
and make a list of it? 

A. Yes, sir; made a list after they came back 
in there. 

Q. But whether they actually did that, you 
don’t know of your own knowledge? 

A. No, I do not. 

Q. All that you say was that Mr. Fitzgerald and 
-Mr. Sherrill left the office? 

A. Yes, sir. 

Q. And the next thing you saw, they came 
back? 

A. Yes, sir. 

Q. And Mr. Fitzgerald sat down somewhere in 
the office and wrote these papers? 

A. Yes, sir. 

Q. Now I call your attention to the figures that 
are in lead pencil. Are those your figures? 

A. I don’t know. Let me see them. No, they 
are not. 

Q. Do you know who wrote those figures on 
there? 

A. Mr. Munnell’s writing. 

Q. Do you know whether the figures that ap- 
pear opposite each item—whether those represent 
the net list prices or the gross list prices at which 
they are sold to the retail trade? 

A. I think they represent the cost of tires to 
Munnell & Sherrill. 
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Q. Represent the cost of the tires to Munnell & 
Sherrill? 

A. I think so. 

Q. Are you sure about that? 

A. Reasonably sure. I think that is what they 
are; the current price on them at the time. 

Q. Is this the price at which they were billed 
out to Cassidy, or to the Mohawk people, after a 
part of them had been delivered to Cassidy? 

A. I think it is. 

Q. Did you make up the bills from which the 
price was computed, or the invoices? 

A. I make the list of tires, yes. 

Q. We have sent to Munnell & Sherrill? 

A. Invoice showing so many tires at so much. 

Q. To the Mohawk Company? 

A. No, sir, only a memorandum of the tires 
turned over. 

Q. All you did was to send them a list of tires 
with serial numbers? 

A. Yes, sir. 

Q. That was all the information you sent them, 
is that right? 

A. Possibly that is all the information; that is 
all I know of. 

Q. You know that is all the information, don’t 
you, from the list you made up? 

A. That is all I sent them, yes. 

Q. Why do you keep saying possibly, when you 
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know it to be a fact? 

A. Someone else may. 

Q. Are you afraid you will say something? 

A. No. 

Q. Now why didn’t you make up a list showing 
description of the tire and the amount that you 
were charging the Mohawk Rubber Company with 
for that tire? 

A. Well it had never been customary in our 
office; we always sent them list, and they sent us a 
credit memorandum after figuring it out. 

Q. When Mr. Fitzgerald was making this list 
did you assist him any in giving him any informa- 
tion? 

A. No, sir. 

Q. Were you present at any interview with Mr. 
Cassidy? 

A. No, sir. 

Q. Did I understand you to say that you had 
had a conversation with Mr. Cassidy over the phone, 
regarding some tires? 

A. I don’t know whether Mr. Cassidy or not; 
from his office. I answered the phone, and they 
wanted to know when the tires were going to be 
sent up, the stock of tires. 

Q. All that you know of it, is that somebody 
from Cassidy’s place of business called up on the 
telephone? 

A. Yes, sir. 
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Q. You don’t know whether it was Cassidy or 
someone else? 

im. INowsir. 

Q. And all that you were asked is when were 
you going to send the tires? 

A. When were we going to send the stock. 

Q. When were you going to send the stock. 
Is that all that was said? 

As far as I remember. 

Nothing was said as to size? 

No, sir. 

Or kind, or anything else? 

Ne, Ene 

Did you know what stock was referred to 
Sin they called you up and said, “When are you 
going to send the stock?” 

A. I did. 

Q. You knew it was to come out of the stock 
you had in your place? 

A. Yes, sir. 

Q. But you didn’t know what part of it, or what 
particular sizes or styles, did you? 

A. There were none mentioned; no particular 
size or style mentioned. 

Q. Now did I understand you to say that you 
were the one who made—that segregated the quan- 
tity that was to be sent to Cassidy? 

A. I pulled them off the shelves and counted 
them, yes. 
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Q. You went up to the stock room with the 
shipping clerk, I believe you said? 

A. Yes, sir. 

Q. And you selected a certain amount of tires? 

A. Yes, sir. 

Q. Had anybody told you what particular tires 
you were to pull out? 

A. Well I don’t recall just now whether they 
did or not. 

Q. All you did was to go there at random and 
pick out tires such as you thought you wanted to 
send? 

A. I think we had some understanding in the 
office there. 

Q. Did anybody tell you what that understand- 
ing was? 

A. I don’t remember. 

Q. Will you tell us just how you arranged it, 
or how you made up your mind just what tires 
you were to take out of your own stock and sent 
to Cassidy? 

A. We were to keep a tire or two of every size; 
keep a representative stock and send the rest. 

Q. In other words, you were to pull out a stock 
of tires according to your own judgment, or the 
judgment of the shipping clerk who was with you? 

A. Well no, we were to keep a certain number 
of tires, that is, we had arranged—prearranged— 
to keep a representative stock, and all the rest of 
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the tires were to ‘be pulled out. 

Q. How did you come to—how did you arrange 
to take out just the particular number of tires that 
you did? Why didn’t you pick out 400 instead of 
300 or 850? Who had given you instructions, or 
what let you to pick out just that particular 
amount? 

A. The fact that we kept a tire or two of every 
size, and all the rest of them were to go out, possi- 
ble in the amount—well it figures the amount of 
$9814. 

Q. You picked out a bunch at random, and then 
they figured $9814 according to your figures, and 
that is what you made up your mind you were 
going to send? 

A. It might have been prearranged that would 
be the tires. 

Q. What? 

A. It possibly was prearranged we would send 
that many tires. 

Q. Possibly prearranged. Do you know whether 
it was or not? 

A. It must have been. 

Q. When you got them down with the shipping 
clerk, what was the next thing that was done with 
respect to that group of tires? 

A. They were counted again. 

Q. I beg your pardon? 

A. They were counted again. 


Edgar T. Munnell and Arthur J. Sherriil — 395 


(Testimony of H. A. Auspach.) 

Q. Did you telephone to Cassidy and say we 
have got them ready for you, or do anything of that 
sort? 

A. I don’t remember whether I did, or someone 
else did, just now. 

Q. You know this transfer company that took 
these tires away? 

A. I don’t know them personally. 

Q. I mean do you know the firm? 

A. I think that was the first time I ever heard 
of them. It was the Pihl Transfer Company. 

Q. Did they ever do any transfer work for your 
firm? 

A. No, sir. 

Q. You don’t know of your own knowledge who 
placed the order for them to come there and take 
these tires, do you? 

A. I don’t, sir. 

Q. Now have you any records here from which 
you can give us the quantity of purchases made 
during the several months during which you did 
business? 

A. I think most of the invoices are here. 

Q. Have you any records here or in your place 
of business from which the monthly purchases can 
be readily taken off? 

A. I think the ledger sheets are here. 

Q. I show you a card which is a record of pur- 
chases made by Munnell & Sherrill, kept by the 
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plaintiff, which purports to give the purchases by 
months, and will ask you to look that over and see 
if you can state whether that is substantially a cor- 
rect report of the course of dealing? 

A. From memory I couldn’t say, but the totals 
seem to be right. 

Q. You say the totals seem to be fairly accu- 
rate? 

A. I don’t suppose they are so very far wrong. 

Q. That is, the totals for each month appear 
to be— 

A. Each month—I couldn’t tell from memory 
just whether it is right or not. 

Q. Have you any record corresponding to a 
record of this kind? 

A. We have a record. Mr. Liljeqvist has it 
there. 

Q. Will you please get it and see if you can give 
us these purchases. Will you please give us the 
amount of your purchases for the different months 
beginning with— 

March, 1919. 

March, 1919. 

$4297.98. 

April? 

$5345.33. 

May? 

. $3075.09. 

Mr. LILJEQVIST: Give the years? 
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A. 1919. 

Q. Now just read them on down the line. 

A. June 1919, $1366.97; July $3015.31; an item 
in April of $14.60 I don’t just recall what that is. 
August $2424.78. September $8809.08. An addi- 
tional charge here in July of $550.52. 

Q. Just go on and read the rest of it. 

A. October $7211.67. November $1298.03. De- 
cember—very little in December—an item of $16.97 
and $17.13, and $138.94. 

Q. That is December 1919? 

A. Yes. 

Q. Isn’t there a purchase of $25,000 worth in 
December? 

A. Well that is carried over until the following 
year, I think, on account of the Spring datings. 

©. All right, give the next. 

A. Spring dating, that amounted to—one item 
of $27,208.60, $1807.85, $1458.73, $532.67. Those 
items cover the December, January and February 
invoices. 

Q. Those are the Spring dating orders placed in 
the Fall of 1919, for payment in the Spring of 1920? 

A. ’20, yes. 

Q. Now go on and give us— 

A. March 1920, $2166.52. Another invoice of 
the same month $190.44. April $1233.10. May 
$241.80—that was a March invoice—May $2492.75. 
June $2665.30. July $673.52. August $980.60. Sep- 
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tember $2671.83, and $709.17. October $397.08, and 
9236.79. November $2238.—no, that is October 
$2238.06. November $174.20. 

@. Those are all for 1920? 

A. Yes. 

Q. Have you any record of any Spring dating 
orders for the year 1920? That is, orders placed in 
the Fall of 1920, for payment in the Spring of 1921? 

A. I have no record. 

Q. Give us the 1921 purchases. 

A. February $15.05, $114.93; that is February 
too. March $577.13. April $929.40. May $1247.90. 
June $854.84. July $1075.62, and $1523.25. August 
$2382.85. September purchases $1145.42. October 
$573.93 and $186.26. November $9734 and $19.84. 

Q. Are those ledger sheets that you have there? 

A. Yes, sir. 

Q. Will you point out the entries you made on 
those ledger sheets after the notes of December 
2nd were given? 

A. After the notes of December 2nd? 

Q. Yes, 1920. Don’t they show the charge 
against the Mohawk Rubber Company of thirteen 
thousand dollars and more? 

A. There is no other entry made. 

Q. What entries were made with respect to the 
settlement that was made at that time? 

A. The only entries were the tires returned, 
credit for the tires returned. 
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Q. Didn’t they enter the notes in here? 

A. They were not entered. 

Q. Where is the entry of the stock returned? 

A. This—that was referring to this amount 
here. 

Redirect Examination. 
Questions by Mr. Liljeqvist: 

These two sheets which you have been inter- 
rogated about, are the original ledger entries of 
Munnell & Sherrill? 

A. Yes. 

Q. And in your handwriting? 

A. Most of it. Part of it in some other man’s 
handwriting. 

Do you know who the other man was? 

Yes. 

Who was it? 

Mr. Everett Jones. 

Where is he now? 

He is in Enterprise, Oregon. 

These are the original ledger books of entry 
unnell & Sherrill, are they? 

Yes. 

And all that is in here not in his handwrit- 
ing, are in yours? 

Yes, sir. 

When was he with the company? 

June, 1921, I think, June or July. 

About one month? 


of 
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A. Yes. 

Q. And outside of the time when he was there, 
the rest are in yours? 

A. Yes. 

Q. And those are the entries upon which you 
set forth the state of your account the way you 
figure it out from your business with Mohawk 
Rubber Company? 

A. Yes. 

Q. And you entered, did you, in this ledger 
sheet, these charges which you are making in this 
case? 

A. I don’t understand. 

Q. The charges that we are making against 
them; that is, for the amount of that turnover to 
the American Tire & Rubber Company; did you 
ledger that account in here? 

A. Yes, sir. 

Q. Mr. Auspach, now in answer to a question 
of Mr. Bischoff as to entering up the amount of the 
tires that were returned to Cassidy, you said you 
entered up as the cost to Munnell & Sherrill. What 
do you mean by that? The cost at what time? 
The original costs? The replacement costs, or 
some other costs? 

A. The replacement costs at the time they were 
turned over to the American Tire & Rubber Com- 
pany. 

Q. That is what you referred to? 
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A. Yes. 

A. And I think you have testified upon which 
they gave you credit for only a portion? 

A. Yes, sir. 

Recross Examination. 
Questions by Mr. Bischoff: 

You say you charged them according to the re- 
placement cost as they were at the time you turned 
them over? 

A. Yes, sir. 

Q. Didn’t I understand you to say you figured~ 
those on the basis of the price list of May 10th? 

A. Yes, sir. 

Q. Well hadn’t there been a reduction in price 
on November 15th? 

A. Yes, sir. 

Mr. LILJEQVIST: Had we turned them over— 

Mr. BISCHOFF: Please let him testify. 

A. Yes, November 15th. 

Q. You didn’t take that reduction into account, 
did you? 

A. We turned them over the 21st of September. 

Q. You were billing—when did you make that 
charge against them? 

A. The list was sent on the 21st day of Sep- 
tember; the tires were turned over. 

Q. But you are asking to have credit as of 
November 15th reduction, aren’t you? 

A. For the tires on hand at the time of the 
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reduction. 

Q. Now this morning when you testified about 
the price. You didn’t have any figures; you hadn’t 
computed the amount of the cost, or the replace- 
ment cost of these tires, had you? 

A. It had been, yes. 

Q. I beg pardon? 

A. Yes, it had been computed. 

Q. Didn’t you testify this morning that you 
didn’t know what the computation was? That you 
hadn’t made a computation at that time? 

A. Well I misunderstood you, perhaps. We had 
made the computation on a sheet that was here in 
the court room, the value of the tires. That is, our 
replacement cost on those tires turned over. 

Q. Well, had you made that computation since 
you testified this morning, or had that been made 
before you testified this morning? 

A. That had been made before. 

Witness excused. 

Mr. LiLJEQVIST: I would like to have leave 
to amend our complaint by interlineation. There 
are one or two technical errors. I filed a motion to 
amend by changing several words here. 

Mr. BISCHOFF: I make no objection. 

EDGAR J. MUNNELL, a witness called on be- 
half of the defendant, being first duly sworn, tes- 
tified as follows: 

Direct Examination. 
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Questions by Mr. Liljeqvist: 

You are one of the defendants in this case, are 
you? 

A. Yes. 

Q. And acquainted with Mr. Fitzgerald? 

A. Yes. 

Q. Will you state whether or not your firm was 
buying tires from the Mohawk Company some time 
prior to the writing of this letter which got to the 
Akron office in the beginning of 1919? 

A. I don’t know what letter you refer to. It 
was early in 1919 when we started to buy. 

Q. This letter which they have offered in evi- 
dence referring to territory that you might have, 
etc. Do you remember that letter? 

A. Yes, sir. 

Q. It is dated June 18, 1919. The commence- 
ment of your relations with that company com- 
menced at that time, or had you had business rela- 
tions before that? 

A. No, considerably before. 

Q. Had been buying tires and selling them be- 
fore that? 

A. Yes, sir. 

Q. This is to get upon another basis, more per- 
manent basis, was it? 

A. Make it a little more definite, I think. 

Q. Now Mr. Munnell, as a result of the tire 
. business—I want to go over the details of some of 
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it, and the dealings you had with the Mohawk Com- 
pany. Will you state whether or not you had any 
understanding with Mr. Fitzgerald with reference 
to returning tires, prior to the time you made these 
notes in 1920, and if so, state what the conversa- 
tion was. 

A. Well I know there was more or less corre- 
spondence through the year 1920 up until the time 
Mr. Fitzgerald came up here, and a good deal of 
that was on our overstock of tires. 

Q. Anyway you had various talks, did you, or 
didn’t you, with he was up here, with reference to 
this proposition as to your returning tires? 

A. Well I don’t recall any special just now, I 
could by looking at the correspondence, but I don’t 
know now just what certain dates that we had any 
talks. 

Q. I mean outside of the dates. Did you at any 
time, in your recollection, you personally, as dis- 
tinguished from the conversations with Mr. Sher- 
nill have any talks with Mr. Fitzgerald about re- 
turning stocks to Portland? 

A. To San Francisco? 

Q. San Francisco. 

A. Well we had various conversations with him 
regarding our overstock of tires and the return of 
a portion of it to San Francisco or some other 
branch. 

Q. Now when he came up here in December 
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1920, wnen these notes were made, will you state 
just what occurred at that time, what your con- 
versation was with Mr. Fitzgerald, and his with 
you? 

A. At the time he came up, and before we re- 
turned any tires to San Francisco, we had about 
$35,000 worth of Mohawk tires and tubes on hand, 
which was too many tires, and we wanted the fac- 
tory to take a portion of them back to San Fran- 
cisco or to some other branch, and we corresponded 
back and forth with both the branch and with the 
factory. They advised us not to send any tires. 
It might be we sent a few tires back to San Fran- 
cisco, but before sending any more they asked us 
not to until Mr. Fitzgerald could come up here. 
That is as I remember it, and at that time I think 
he agreed to take a certain amount of tires back. 

Q. Did you send him the tires back, a certain 
amount, that is? 

A. We sent a certain amount of tires back in 
November. 

Q. And then you kept a certain amount, did 
you? 

A. Well I don’t know just how many we did 
have after we made the shipment but in our inven- 
tory of December 31, 1920, we had something be- 
tween $26,000 and $27,000 worth of tires on hand 
at that time, and they were Mohawk tires and 
tubes. 
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Q. That was after the shipment? 

A. That was after this note settlement that is 
in controversy. 

Q. About $27.000 worth? 

A. Something like $27,000 worth. 

Mr. BISCHOFF: In December 1919? 

A. No, sir. 

Mr. BISCHOFF: 1920, I beg your pardon. 

A. December 31, 1920. 

Mr. BISCHOFF: $27,000? 

A. Yes, sir. 

Q. You said you had on hand. Will you state 
approximately how much of that stock came back 
to you, which you were unable to turn over in these 
two orders that have been referred to, the $10,000 
one to the tire company in Portland, and the other 
$10,000 worth to Miles & Clark of The Dalles? 

Mr. BISCHOFF: Objected to as incompetent, 
irrelevant and immaterial; nothing whatever to do 
with any issue raised in the pleadings. 

Mr. LILJEQVIST: I have a further point I 
want to present to the Court in reference to this. 
They are disputing that they had any agreement 
with us to cover our rebate on these tires we kept 
in December when we gave the notes. They are 
denying it, we affirm it. That is a question for 
the jury to decide. Now it seems to me that if the 
fact should have been that we bought a lot of tires 
from them upon a guarantee of quality and a guar- 
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antee of price, and the guaranty of what these tires 
would do—we invested nearly $30,000 in these tires, 
and they didn’t conform, we would have had, be- 
yond any question, a cause of action, in my judg- 
ment, in reference to the quality of the goods sold, 
in such a state of facts. 

Mr. BISCHOFF: Why didn’t you— 

Mr. LILJEQVIST: Hold on. That being true 
when they came up here—certainly if there was a 
lot of trouble with the tires in reference to quality, 
etc., if we were unable to sell $20,000 worth of that 
stock we would have sold if the tires had been 
right, it is certainly competent evidence upon the 
proposition if this company were under a moral 
obligation, let alone a legal obligation at the time 
we made this agreement with them to give them 
the notes, and they should give us the benefit of the 
price decline. In other words the situation between 
the parties, they are attempting to claim they had 
no authority to make such an agreement, and 
didn’t make such an agreement. Here we had the 
stock, a lot of tires which, if they hadn’t come 
through according to their guaranty of quality etc., 
we would have the situation in which we would 
have a legal remedy if we couldn’t settle, and we 
did settle on a proposition to give the notes, and 
they agreed with us that we would get the price 
later on, and get it and sell stuff if we were able 
to sell it, and on such stock as we should keep, we 
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should have the benefit of the price decline later 
on. It seems to me simply one of the elements of 
fact. I don’t see why we should plead it. I don’t 
expect to go into calling witnesses, since the ruling 
of the Court, but it seems to me, now they are dis- 
puting any agreement of that kind, the situation 
of the parties at that time—we would certainly 
have the right to go into a situation of that kind if 
they make that attempt, and we had proven they 
had notice of it. In other words, it is all corrobo- 
rative evidence. I don’t want to take much time. 
I suggest that we can show that with much less 
trouble, and very briefly show our contention. I 
want to go into it and just show our contention. 

COURT: Do you claim you had any such con- 
versation with Mr. Fitzgerald? 

Mr. LILJEQVIST: Our correspondence al! 
shows. 

COURT: At the time you claim the contract 
was made? 

Mr. LILJEQVIST: We claim we made that con- 
tract. We didn’t threaten to sue them. 

COURT: As a part of the conversation with 
Fitzgerald, the quality of the tires was discussed? 

Mr. LILJEQVIST: Whether it was discussed 
at that conversation or not, it was discussed. Let- 
ters had been written about it. One of the circum- 
stances existing at the time of the settlement. 

COURT: As I understand the pleadings, there 
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is simply three questions shown to be in dispute. 
A difference of $137.32 rebate on the tires in No- 
vember 1921. You claim you are entitled to $249 
and the plaintiff gave you credit for $111.68. That 
question is in dispute. The next question is the 
alleged agreement in June 1921, by which the plain- 
tiff agreed to settle a controversy or dispute you 
were having about the decline in prices, by cancell- 
ing one of the notes. And a third is the credit 
which you are entitled to, if any, for tires turned 
over to the American Tire & Rubber Company. 
These are the three issues in the case, and I think 
the evidence should be directed to that. 

Mr. BISCHOFF: I want to state in the record 
that I again assign as misconduct the lengthy state- 
ment of counsel with respect to defects in tires, 
made for the purpose of creating a prejudicial at- 
mosphere. The matter has been ruled on on two or 
three occasions before. Counsel know the ruling 
of the Court, and his remarks I regard as having 
been made for that special purpose. 

COURT: Let him state what was said about 
that. 

Q. All right, state what was said by Mr. Fitz- 
gerald and by yourself, if anything, at that time, 
with reference to that matter. 

A. On this visit of Mr. Fitzgerald in November 
1920, he came up here to try to settlement this mat- 
ter of our overstock in tires, and taking care of the 
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account. We had more tires than we knew what 
to do with, and wanted them to take them back. 
They evidently didn’t want to take them at San 
Francisco, and didn’t have any other place to take 
them, so they sent Mr. Fitzgerald up here, and we 
talked it over and he agreed to take a certain num- 
ber of the tires on hand, at San Francisco. We 
were to give notes for what we owed him, after this 
credit memorandum was issued; we were to have 
protection on the stock we kept, regardless of when 
it was purchased. We were to go—we were still to 
go out after Spring dating orders, and consider this 
just as though it had been purchased for Spring 
dating orders. In other words, on whatever terms 
they could go after Spring dating orders, we could 
go after them with this stock. That meant, in case 
of decline, if the government ruling permitted a 
guaranty against decline, we were to get it. 

Q. Based upon that talk with Mr. Fitzgerald at 
that time, then, state what you did, how the trans- 
action was gone about? Did you execute these 
notes then? 

A. The notes were executed either while Mr. 
Fitzgerald was here, or after he returned to San 
Francisco. I don’t recall. 

Q. And did you ship some stock to San Fran- 
cisco? 

A. We shiped some stock to San Francisco. 

Q. And retained the balance? 
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A. We retained the balance. 

Q. And retained it upon the terms which you 
have stated here, did you? 

A. Absolutely, yes. 

Q. Now, on May 10, 1920, will you tell the jury 


whether or not, as shown by the correspondence 
here and letters sent out, whether that revised list 


was sent out? 

A. Tires declined in May 1921. 

Q. When did Mr. Fitzgerald come up to Port- 
land thereafter? 

A. Sometime after the 10th of May. 

Q. There is a letter which shows he wrote you 
about the 18th of June, stating that he was going 
to come up pretty soon. 

A. I think it was about the middle of June. 
After the middle of June some time, or about the 
middle of June, he arrived. 

Q. Did you have a conversation with him at 
that time when he came up? 

A. We did. 

Q. Tell the jury what that conversation was? 

A. Well previous to his visit we had sent him a 
list of the tires and the serial numbers of the tires 
that we had on hand at the time of this reduction 
in May, and I think that list included the tires that 
we had sold to dealers on Spring dating orders. 

Q. Just go ahead and tell it in your own way. 

A. If I remember rightly, he wrote us and said 


412 The Mohawk Rubber Co. vs. 


(Testimony of Edgar J. Munnell.) 

that the list looked like our entire stock, and 
whether it was—whether there was much corre- 
spondence, or not, about that time he decided to 
come to Portland, and it was in June when he came 
to Portland and this matter of the note came up. 

Q. What did he say to you if anything with 
reference to giving you any credit? 

A. Well he said that the list we had sent down 
to them was a little bit stiff, and it looked like 
everything we had on hand. If I remember 
rightly, he said it looked as though it was 
all the tires we had on hand when he was 
here in November. I said it isn’t, it is the 
tires we had on hand on May 14, 1921, and 
the tires that we sold to dealers upon which we 
had to give protection. Well he says it looks pretty 
stiff. I says yes, but we want to be fair in the 
matter. What have you to suggest? Well he says, 
I haven’t figured this exactly, but it would look to 
me as though this rebate on this list that you sent 
us amounted to over $4000. I said I think possibly 
it would, between $4000 and $5000. He says, “Sup- 
pose I give you credit for one of these notes to apply 
on that, to take care of this rebate. Would that be 
satisfactory?” Well I said I think it would. I said 
it would be with me; I says, “Of course Mr. Sherrill 
has got to be considered in this, but I will take it 
up with him.” Now whether Mr. Sherrill was in 
the office at that time or had come in, I can’t say. 
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It wasn’t—it was a very short time afterwards, 
either the same day or the next day, that we agreed 
on this, the amount of one of those notes taking 
credit on that rebate. Understand, that at no time 
when Mr. Fitzgerald was here in June did he go 
over our stock and take an inventory of it to see 
how many of these tires we were entitled to rebate 
on, or not. 

Q. He said he thought you were claiming rebate 
not only on part of it, but the entire list? 

A. Yes. 

Q. Did he adjust the matter then in that way? 

A. Absolutely that way. 

Q. Now did Mr. Fitzgerald ever return you 
that note? 3 

A. He did not. 

(. Give you credit on the note? 

A. He did not. 

Q. Later on did you have another talk? Did 
he come up again? 

A. He did. 

Q. Did you have any conversation with him 
later on? 

A. We did. 

Q. What conversation was it you had with him 
with reference to this note? 

A. Well I don’t recall just exactly. As I re- 
member it, we asked him when credit memorandum 
was going to come through for the amount of the 
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note, or the return of the note? 

Mr. BISCHOFF: When was that conversation? 

A. I can’t tell you exactly. It was on his next 
visit. I don’t know whether that was in—I don’t 
think it was—must have been in July or August. 
I am not certain just when he came up. Might not 
have been until September. It was afterwards—I 
don’t know. 

Q. Well what was the conversation? I will get 
the date and fix it here. What was said to Mr. 
Fitzgerald at that time, with reference to what he 
would do, or what should be done, if anything? 

A. He told us to hold out one of the notes and 
not pay it. 

Q. Where did he tell you that? Where was he 
when he told you that? 

A. I am not certain whether he told us that in 
the office, or down at the store, but I think it was 
right in our main office. 

Q. You had two places of business at the time? 

A. Well we were interested in that tire store 
up above, but I don’t think it was up there; I think 
it was in our main office. 

Q. That was the third time you took up that 
matter and this is what he told you to do that last 
time? 

A. Yes, sir. 

Q. And that note has never been surrendered 
to you or cancelled by them. Tell the jury whether 
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or not under this understanding and this agreement 
you had, you are claiming satisfaction and dis- 
charge of that note in settlement of this rebate 
matter of May 10, 1921? 

A. We are claiming it. 

Q. Now Mr. Munnell will you tell the jury 
whether or not you had any conversation with Mr. 
Fitzgerald later on in reference to transferring of 
the account to the American Tire & Rubber Com- 
pany? 

A. I did. 

Q. Tell the jury what the conversation was, as 
far as you know it, by your own knowledge. 

A. As I recall it, it was early in September; 
Mr. Fitzgerald was there and talking with Mr. 
Sherrill in the front office, and Mr. Auspach and 
I were working in the back office, probably ten or 
fifteen feet away. They had been talking for some 
time, I am not sure how long, might have been half 
an hour, might have been longer. They came out 
in the office or else I went to the door, and they 
called me, and Mr. Fitzgerald said: “What kind of 
a—how would it seem to you if I vould make a deal 
with the American Tire & Rubber Company to take 
care of this territory? Mr. Sherrill says if I take 
the stock off your hands at what it cost you, that 
would be satisfactory—would that be satisfactory 
to you?” Isaid yes. I think if I remember rightly 
i made it a little stronger than that, but I said yes. 
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The next thing was Mr. Fitzgerald said that he 
thought that would be fair, and thought it could 
be arranged, and I don’t know whether I or Mr. 
Sherrill said that we would help him. I think it 
must have been Mr. Sherrill, because he knew Mr. 
Cassidy much better than I did. I think Mr. Sher- 
rill stated, “If we can help you we will do it, but 
I don’t think there is any chance.” 

Q. All right, what next occurred after that? 

A. Well I don’t think there was anything hap- 
pened after that, as far as I am concerned, regard- 
ing the deal with Cassidy. If I remember, either 
I left town or Mr. Fitzgerald left town right—either 
that day or the next day. I know on the 13th of 
September I went to Seattle, and was in Seattle 
when I had a long distance call from the office say- 
ing that Mr. Fitzgerald had come back to town, and 
they were ready to make the deal. 

Q. Who was the call from, do you remember? 

A. The call was from Mr. Sherrill. 

Q. What the conversation was with Mr. Sherrill 
at that time when he came back, of course you don’t 
know of your own knowledge. 


A. I don’t know. I don’t know what conversa- : 


tion he had after that. I know it was several days 
from the time the settlement was broached first to 
me, until I knew anything more about it, whether 
it had been consummated or not. I should say 
probably— 
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Q. Were you there when these tires were de- 
livered over to the American Tire & Rubber Com- 
pany? 

A. I was in Portland, yes. 

Q. Were you in Portland when this matter of 
direction was received by your firm? Do you re- 
member ? 

A. What is the date of the letter? 

Q. September 18th, is my recollection. 

A. I came back from Seattle Saturday night. 
I think it was Saturday the 17th, and we had the 
conference in Cassidy’s office on Sunday. I think 
that was the 18th. 

Q. You got back from Seattle on what day? 

A. Got back Saturday night. Left there Sat- 
urday morning and drove through. Got here about 
seven o’clock Saturday night. 

Q. And you had a conference then in Cassidy’s 
office when? 

A. Sunday. 

Q. You were personally at the conference, were 
you? 

A. I was, yes. 

Q. Who was there, who was present at that con- 
ference? 

A. Mr. Cassidy was there, and Mr. Fitzgerald, 
and Mr. Sherrill and myself, and I think a part of 
the time Mr. Cassidy’s brother—it may be one of 
the employes of Mr. Cassidy at the time. 
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Q. What conversation occurred at that time, 
if any, with reference to this deal? 

A. Well there was more or less talk about how 
it could be arranged for us to continue selling Mo- 
hawk tires in conjunction with the American Tire 
& Rubber Company, on what kind of a basis, and 
that was one of the important matters that we took 
up. The other matter, as I recall it, was the amount 
of stock that Cassidy would expect to receive from 
us. Mr. Cassidy had the day before, or previously 
anyway, or else that day some time, given Mr. Fitz- 
gerald an order for tires, and when Mr. Sherrill 
and I got there to go into the matter of how many 
tires were to be turned over, there were to be cer- 
tain changes made in that order. Mr. Cassidy sat 
on one side of the desk, the side he usually sits on, 
which would be represented by where Mr. Fitzger- 
ald sits now, and I was on this side of the desk with 
a list, with this orange list of tires in my hand. 
Mr. Cassidy was checking off the sizes that he was 
going to buy, and I was showing him the number 
of tires we had to be turned over to him. 

Q. Here is the list, Plaintiff’s Exhibit 40. Is 
that the list you used? 

A. That is the list, yes, sir. 

Q. Now just explain to the jury what took 
place at that time with reference to that list? 

A. This was an approximate list of the tires we 
nad on hand to turn over. We were going to keep 
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a few. The list as originally made out was made 
out by Mr. Fitzgerald. I added the figures here, 
to get an idea as to about how much stock we had 
on hand at that time. 

Q. When did you put those figures on? 

A. I am not certain when, whether it was be- 
fore they were up to Mr. Cassidy’s, or afterwards. 
Perhaps it was after. 

Q. How do you determine what tires you would 
keep in any manner? 

A. Well we tried to keep a fair assortment, a 
small number of tires. 

Q. Was it understood there at that time by Mr. 
Cassidy that you had the privilege of keeping some 
of these tires? 

Mr. BISCHOFF: I object to the question in that 
form, what was understood. 

COURT: State what was said. 

Q. State what was said at that time if anything 
with reference to keeping. 

A. Said, “Here is an approximate list of the 
tires that we have to turn over.” And we came to 
two or three sizes here that we were long on, and 
he had some of them ordered in this order that he 
had given to Mr. Fitzgerald. 

Q. What occurred in reference to that, what 
was said? 

A. I said, “you don’t want to order any—here 
is twenty-three 34x414 non-skid Cord. You don’t 
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want to order any of them, I have twenty-three of 
them.” He says, “Let them come along, we can 
use them.” That might not have been the size, but 
was a large amount like that, and was a size I 
thought he shouldn’t have ordered so many on be- 
cause we had this certain number to turn over. 

Q. What was said with reference to your right 
or your power to turn over that entire list to Cas- 
sidy, if desired? 

A. At no time during the talk with Mr. Fitz- 
gerald and the talk with Mr. Cassidy was there 
anything said about how many we were going to 
turn over, it was supposed we could turn over 
everything we had. 

Q. Did you say anything at that time with ref- 
erence to the fact that you intended to keep a few 
tires out of that list, or otherwise? What did you 
say with reference to that? That is one thing I 
want to find out about. 

A. Well if I remember rightly, Mr. Fitzgerald 
said, “You better go as easy as you can and not 
send all of those tires over to Cassidy.” 

Q. Did you go over the list? Did you state any- 
thing to them at that time with reference to which 
particular ones you would keep out? Was that 
stated at that meeting at all or not? 

A. I don’t think it was. You understand that 
the tires were not turned over until I think it was 
the 21st. Was three days there that Cassidy was 
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drawing on that stock. 

Q. Was anything said by Mr. Fitzgerald at that 
time with reference to what Cassidy was to do 
with that stock after he got it, or any of those 
tires? 

A. I don’t recall whether there was or not. 

Q. Was anything said at that time by anybody 
present about Cassidy returning any of these tires 
to Frisco if he desired, if so, what was said? 

A. Well I don’t remember on that. 

Q. Were you present at the store when the 
tires were sent over to Cassidy? 

A. I don’t know whether I was at the store at 
the time they were called for. I was at the store 
of course while we were getting them ready, as 
they were taken out of the racks and stacked up, 
ready for the trucks to come after them. 

Q. How did you happen to do that? 

A. Beg pardon? 

Q. How did you happen to get them ready, what 
occurred? 

A. We had two or three calls from Cassidy or 
his office asking when the tires were going to be 
ready, and as soon as we got them ready we un- 
doubtedly phoned him and told him that they were 
ready. 

Q. Do you know who came after them? 

A. I don’t know, no. I know a truck came 
after them. 
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Q. What is that? 

A. A truck came after them. 

Q. Was it your truck? 

A. No, sir, it was not. 

Q. Did you pay for the truck or engage the 
truck? 

A. No, sir, I had nothing to do with it at all. 

Q. Do you know who the man was? 

A. I have seen his name on the bill of lading. 

Q. This name that shows on the receipt he gave 
you? Did you ever do business with that transfer 
man before? 

A. No, sir, never, never before or since. 

Q. Do you know whether a list of the tires 
turned over to Cassidy was sent to San Francisco? 

A. It was. 

@. Will you state whether or not you have made 
any memorandum on that list showing the cost to 
you of the tires turned over to the American Tire 
& Rubber Company? 

A. These are my extensions on the side of this 
list, yes, sir. 

Q. What exhibit number is that you are re- 
ferred to? 

A. That is Exhibit 9, I think. 

Q. You refer to the pencil notations upon De- 
fendants’ Exhibit 9? 

A. Nine. 

Q. Are those handwriting notations yours? 
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A. They are mine, yes, sir. 

Q. They are based upon what, Mr. Munnell? 

A. Based upon our cost at the time that trans- 
fer was made September 21st. 

Q. What list did you use to figure that? 

A. Used list that was in effect at that time. 

Q. What list was that? 

A. That was list of the Mohawk Rubber Com- 
pany dated May 10, 1921. 

Q. And figuring the cost to you, based on that 
list, how much did you take off the list, what per 
cent? 

A. Off the published list? 

Q. Yes. 

A. 25 and 15, plus tax. 

Q. Will you state whether or not you had actu- 
ally paid more than that for the tires originally? 

A. Every tire in this list that we turned over 
to Cassidy was billed to us at a higher price than 
we billed Mohawk at the time of this transfer. 

Q. Now you state that that list was sent where? 
Copy of that list was sent where? 

A. The original of this list was sent to the Mo- 
hawk Rubber Company at San Francisco. 

Q. Tell the jury whether or not the Mohawk 
Rubber Company gave you any credit for any of 
the tires turned over to Cassidy? 

A. They did. 

Q. Tell the jury what list they used in the 
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credit they figured? 

A. They used the same list and the same method 
of discount. 

Q. And they gave you—state what the fact is 
about their giving you credit on that same list—for 
what quantity of tires, and what quantity did they 
refuse to give you credit for? 

A. Well the net amount of the tires that we 
turned over to Cassidy, figuring our jobbing dis- 
count off the list of May 10th, which was in effect 
at the time this transfer was made, amounted to 
$9814 and some odd cents, and they gave us credit 
for $1079.25. 

Q. Then they gave you credit only for a portion 
of the tires you turned over to Mr. Cassidy, is that 
correct? 

A. That is correct, yes, sir. 

Q. Will you tell the jury whether Mr. Cassidy 
ever said anything to yourself or to Mr. Sherrill 
expressing any dissatisfaction with the tires that 
were turned over to him? 

A. Never said a word to me. 

Q. Ever make any objection to the tires turned 
over? 

A. He did not. 

Q. Did he make any complaint or objection with 
reference to the quantity, quality or condition? 

A. He did not, no, sir. 

Q. Was anything ever said by him at any time 
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showing that he was dissatisfied in any respect 
with the tires that you sent over to him, or any- 
thing in reference to that transaction? 

A. Not a thing, no, sir. 

Q. Did he offer to return to you any tires, or 
ask you to accept back any tires you turned over 
to him? 

A. He did not, no, sir. 

Q. Did you hear anything more about it? Until 
you got the red hot wire from San Francisco? 

A. Not a word, no, sir. 

Q. And then I want you to tell the jury, based 
upon the cost to you at the time you turned these 
tires over to the American Tire & Rubber Com- 
pany, based upon the list, the replacement cost; 
what was the value of the entire amount of tires 
you turned over to the American Tire & Rubber 
Company—consummated that transaction? 

A. $9814.20. 

Q. Will tell the jury whether you have paid 
into Court, outside of this controversy, these three 
items, disputed items, all of the sums of money that 
are in issue or have been in issue betveen you? 

Mr. BISCHOFF: The records of the Court will 
show that, whether they did or not. 

Q. Did Mr. Fitzgerald at the time he conducted 
this transaction with you up here in Portland, at 
any time he consummated these transactions, tell 
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you that the deal he made, he didn’t have power or 
authority to make? 

A. Never did, no, sir. 

Q. Did he ever state to you that these state- 
ments he made to you and this adjustment under 
which the line was taken away from you and turned 
over to Cassidy and you made this settlement, was 
not within his authority? 

A. No, sir. 

Cross Examination. 
Questions by Mr. Bischoff: 

Mr. Munnell, you frequently made requests of 
Mr. Fitzgerald to take up with the factory various 
allowances to be made, credits, return of merchan- 
dise, extensions and such things as that, didn’t you? 

A. I think we did, yes. 

Q. And on each occasion when you took that 
matter up, didn’t he tell you that he would have to 
refer that matter to the company for their deter- 
mination? 

A. No, he didn’t, not in each instance. 

Q. Did he make that observation to you on some 
occasions? 

A. Some occasions he did, yes. 

Q. And did he tell you that he was not in posi- 
tion to consent to any such arrangement without 
approval of the home office at Akron, the factory? 

A. We might have asked him some things he 
didn’t have authority to settle. In most of the cases 
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he had the authority, at least he made the settle- 
ment. 

Q. Among the things that he told you he could- 
n’t arrange for without the approval of the com- 
pany, was the matter of return of merchandise, 
didn’t he? 

A. He accepted return of part of it without 
taking it up with the factory. 

Q. During 1920 you had requested from him 
permission to return merchandise, hadn’t you? 

A. Yes. 

Q. And didn’t he tell you then in conversation, 
and also write you, that such matters were out of 
his jurisdiction, that he would refer it and take it 
up with the house for you? 

A. I think he did in some instances, yes. 

Q. Was that matter— 

A. He agreed to take some merchandise that 
wasn’t in controversy at all. 

Q. You are now referring to settlement made 
in November of 1920? 

A. No, I am referring to something previous to 
that, because we returned tires previous to that. 

Q. Weren’t those on instructions from the 
office? 

A. He might have had instructions, but he didn’t 
tell us he had gotten instructions specifically from 
Akron. 
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Q. At any rate, later you did find that in the 
matter of returning merchandise he had to get in- 
structions from Akron? 

A. There were a number of times when he hesi- 
tated without getting some special instructions. 

Q. There were times when you wanted to settle 
part of your account by the return of merchandise, 
and you spoke to Mr. Fitzgerald about that, and 
also wrote him about it, is that right? 

A. We may have, I don’t know. 

Q. Well you know that on several occasions you 
requested leave to settle part of your account by 
the return of some merchandise? 

A. I think that was in the Summer of 1920. 

Q. Well there was some in 1921 as well, wasn’t 
there? 

A. I don’t recall 1921. 

Q. Didn’t he in that respect tell you that he had 
to communicate with the house, and that he would 
use his—the language in one of his letters, he would 
“go to the bat for you,” to see what he could do? 

A. That is in the correspondence all right, yes. 

Q. You knew that. Now then in another in- 
stance that you had knowledge of, with respect to 
inducing the company to accept Liberty Bonds—you 
wanted Fitzgerald to induce them to do that, didn’t 
you? 

A. I don’t think we wanted him to induce them 
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to, we tried pretty hard to get rid of our Liberty 
Bonds to them, yes. 

Q. Well then you wrote Mr. Fitzgerald about it? 

A. Practically all of our correspondence started 
at the San Francisco office. 

Q. And then didn’t he tell you that that was 
beyond his scope, and that he would have to take 
it up with the home office? 

A. I think he did, yes. 

Q. Now didn’t you regard this instance with 
respect to when he called your attention to the fact 
that he had no authority, as sufficient to require you 
to make some inquiry as to the scope of his author- 
ity when you made those various SITIOS that 
you spoke of ? 

A. Practically all of our agreements were made 
with Mr. Fitzgerald and the factory never took any 
exceptions to them. 

Q. You knew that the factory had sent him up 
here in December for the purpose of making settle- 
ment with you, didn’t you? 

A. I presume the factory sent him. He might 
have come on his regular trip, you know. 

Q. They sent you a wire, didn’t they? 

A. No, sir. 

Q. That he was going to come up and make that 
settlement? 

A. No, they did not. 
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Q. Didn’t you—hadn’t you written to the com- 
pany saying you wanted to send stuff back, and they 
wired you don’t send it back? 

A. They said hold the tires. 

Q. Yes. Mr. Fitzgerald is coming up. 

A. Nothing said in those wires about settling 
the account. 

Q. Now in November, 1920, when you had your 
major settlement and when you say he agreed to 
give you protecticn against decline, you knew then, 
didn’t you, that both the company and Mr. Fitzger- 
ald himself had written to you telling you that they 
didn’t know what the situation would be with re- 
spect to declines? 

A. They did. That part of it was understood 
fully. We would have to go after Spring dating 
orders on the same basis with any competitor or 
any other manufacturer. The Mohawk Rubber 
Company wasn’t affected by any probable govern- 
ment ruling any more than the Goodyear, the Good- 
rich or anybody else. 

Q. As I understand it now, you want the Court 
and jury to understand that the only arrangement 
you made with Mr. Fitzgerald respecting rebates 
was that statement in the letters of October 19th 
and 30th in which they wrote you what the situa- 
tion was. Is that correct? 

A. Iam not referring to any letter at all. Iam 
referring to verbal agreement we had with Mr. 
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Fitzgerald, which was to the effect that if we kept 
the rest of this stock that we didn’t turn back to 
San Francisco in 1920, that stock would be put in 
position for us to go out and sell just as though we 
had ordered from factory on Spring dating terms, 
and protect our dealer in case of decline, in case it 
was in his hands. 

Q. Do you think Mr. Fitzgerald could go fur- 
ther with you and make an agreement that was 
broader in effect than that outlined in the two 
letters referred to of October 19th and October 
30th? 

A. That I don’t know. We had no way of 
knowing. He came here and offered wire from the 
factory showing they told him to let us return some 
tires and take notes for the balance. We didn’t 
know what his instructions were here. He might 
have had full instructions, and probably did have 
full instructions, we took it for granted that he did. 

Q. Did you ask him anything about how you 
would come out as to the conditions imposed in these 
two letters? 

A. No one had in mind, My. Bischoff, that there 
was going to be a decline in price at any special 
time. We didn’t know there was going to be a de- 
cline in price. We wanted to be protected in case 
there was. There might have been a decline on 
May 10th, might have been some other time, might 
not have been at all. 
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Q. What I am trying to get at, Mr. Munnell, is 
this; did you understand that Mr. Fitzgerald could 
make an agreement that was more far reaching in 
its effect than the information which was conveyed 
to you in Mr. Fitzgerald’s letter and the Akron 
letter, one of October 19th and the other of Octo- 
ber 30th? 

A. Well I don’t recall those letters. Are they 
here? 

Q. Just look at them and see. 

A. If they are in here they are not here in order. 

Q. Here they are. 

A. Well this letter of October 19th is pretty 
clear about what they were doing. 

Q. One was from Mr. Fitzgerald, and the other 
from the home office, wasn’t it? 

A. The one of October 19th was from Mir. Fitz- 
gerald and the other was from Mr. Fitzgerald. 

Q. Don’t they call your attention to the fact 
that they couldn’t make any definite agreement as 
to protection against decline? 

A. They were accepting them subject to any 
instructions from the government as to government 
tax on this ruling about decline. 

Q. Did you expect that Mr. Fitzgerald was go- 
ing to make an agreement with you that didn’t 
include any of these conditions? 

A. Absolutely not, no, sir. The government 
wasn’t permitted—when the final bill came through 
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and there was a decline in price, and the govern- 
ment wouldn’t permit the protection, naturally we 
didn’t expect any more than anybody else would 
expect. 

Q. Have you a record here as to what Spring 
dating orders you took from customers pursuant to 
your arrangement with Mr. Fitzgerald? 

A. I don’t think we nave. 

Q. Did you make rebates to customers by rea- 
son of the May, 1921, decline? 

A. Yes, sir, we did. 

Q. Have you a record of what these rebates 
were? 

A. I have not, no, sir. I have a record at the 
office, but I haven’t it with me. 

Q. You didn’t bring that here, did you? 

A. I don’t think it is, no, sir. 

Q. Are you able to tell the jury how much of 
this stock that you had on hand, that was left on 
your hands in December, 1920, was sold between 
that time and the time of the decline in May, 1921? 

A. Well our inventory of December 31, 1920, 
was something like $27,000. If I remember cor- 
rectly, the amount of stock we had on hand when 
this decline took place in May was something like 
twenty or twenty-two thousand dollars, but we had 
purchased some goods in the meantime. 

Q. So that you are unable to state which of that 
twenty-two thousand dollars that you had on hand 
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in May—how much of that was stock that you had 
prior to December 2nd? And how much of it was 
acquired subsequent to December 2nd? 

A. No, sir, I have no way of knowing without 
going to the records. 

Q. You know at that time, didn’t you, Mr. 
Munnell, that the practice of rebating for a decline 
was universally to allow for rebates on merchan- 
dise purchased within sixty days prior to the de- 
cline, and remaining unsold? 

A. That was the custom with most of the fac- 
tories, yes, sir. 

Q. And notwithstanding that, you want the 
Court and jury to understand that Mr. Fitzgerald 
went further and said that you could have a rebate 
irrespective of when the merchandise had been pur- 
chased? 

A. This is what I want them to believe, yes, sir. 

Q. Now in December, 1920, of this $35,000 worth 
of merchandise you had, a great deal of it had been 
purchased for a year or more before that? 

A. No, I don’t think that was. Most of it was 
purchased in the winter—well it was practically a 
year, but most of shipments were made, if I recall, 
from the 20th of January until about the 10th of 
March, 1920. 

Q. Your large shipments were acquired in 
March, 1920? 

A. Yes, sir. 
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Q. And after that—and then another large ship- 
ment was acquired in December, 1919, the one of 
$25,000 and the other of about $20,000. Is that 
right? 

A. I don’t know. 

Q. Approximately the time? 

A. There were Spring dating orders shipped, I 
think in December, 1919. Practically all of these 
went direct to the dealers, and they are the orders 
that kept coming back to us all summer. 

@. And subsequent to this large shipment of 
March, 1920, the purchases were all small, weren’t 
they? 

A. Between December and March, probably 
were. Probably didn’t amount to anything. 

Q. But the greatest part of this $35,000 you 
spoke of had been purchased at least as early as 
March, 1920? 

A. Yes. 

Q. You claim that Fitzgerald agreed that you 
could have—agreed in December, 1920, some nine 
months later, that you could have a rebate on that 
merchandise, if it were declared in the future? 

A. That was his agreement, yes. 

Q. That was a rather unusual proposition, 
wasn’t it? 

A. Well, we didn’t think so. 

Q. You didn’t think so? 

A. No. 
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Q. Had any other dealer ever done anything of 
that sort? 

A. You mean any other tire manufacturer? 

Q. Yes. 

A. We hadn’t had any experience with any 


Q. Ever hear of any such thing being done? 

A. Well, I don’t know—yes, I have since. 

Q. You didn’t think it was. Did you require 
Mr. Fitzgerald to confirm that arrangement in some 
manner by letter or otherwise? 

A. We did not. As I told you a few moments 
ago, we didn’t have any idea whether there was 
going to be a price decline or not. 

Q. But you never got in writing from Mr. Fitz- 
gerald at that time, or any subsequent time, confir- 
mation of that part of the understanding? 

A. If I remember rightly, he denied making it 
in May, 1921. 

Q. Yes, but you didn’t get anything in writing 
in November, when you got that? 

A. No, we didn’t, no, sir. 

Q. Did you write any letter to him or to any- 
body else confirming your understanding of your 
arrangement ? 

A. I don’t think we did. If I recall it, Mr. Fitz- 
gerald was going back to San Francisco in Novem- 
ber, 1920, for a few days; then he was going to the 
factory in Akron, and he wanted this matter in his 
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hands before he went back to Akron. He was 
going to put it up to the factory. 

Q. Pursuant to the agreement you made at that 
time, you made out the five notes and sent them to 
San Francisco? 

A. Yes, sir. 

Q. And why didn’t you say something in that 
letter which would confirm your understanding that 
you were to get unlimited protection against decline 
in price, no matter when the merchandise was 
bought? 

A. We could have put a good many things in 
that letter, but we didn’t think it was necessary. 

Q. Didn’t you think that was an important con- 
sideration in coming to your arrangement? 

A. There wasn’t anything said in that letter, as 
I recall it, about on what kind of a basis these tires 
were going to be returned. We just took it for 
granted that the tires would be credited to us on 
the— 

Q. I call your attention to letter of December 
2, 1920, which you wrote accompanying the five 
notes, and ask you to state whether you didn’t in- 
tend that to be a full statement as to your under- 
standing with Mr. Fitzgerald? 

A. It wasn’t a complete statement of our under- 
Standing. No. It took care of the book account. 

Q. You didn’t say anything in that letter 
about— 
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A. Didn’t say anything about rebates or price 
protection or anything. 

Q. Well, did Mr. Fitzgerald say anything to you 
at that time about the necessity of his submitting 
to the factory any proposition about making an 
agreement for rebates to cover purchases that you 
had made a year or more before that? 

A. He did not, no, sir. 

Q. He didn’t. 

A. We talked to Mr. Fitzgerald, pretty plainly 
about keeping these, and asked him to tell us how 
we could compete with other manufacturers if we 
kept that stock and didn’t have protection; we were 
a distributor and practically in the same position as 
a factory branch, and that stock had to be—if we 
were going out to sell Spring dating, we had to 
be on the same basis as any other manufacturer or 
his branch in Portland, and he agreed to that. 

Q. Now, referring to the list of stock that was 
forwarded to the company after the May decline, 
you notice that is entitled a list of stock on hand, 
or list of tires on hand as of May 10th, or May 
second—serial number of tires in stock May 14, 
1921. This list was prepared pursuant to your 
direction? 

A. Yes, sir. 

Q. And forwarded by you to plaintiff? 

A. Mohawk Rubber Company, San Francisco. 
Yes, sir. 
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Q. You don’t say anything in that about this 
list including tires that had already been sold on 
Spring dating orders? 

A. I think you will find a letter there that ac- 
companied that list that states there. 

Q. Letter that accompanied it? 

A. Either the letter that accompanied it or let- 
ter ahead of it a day or so. I think the first list we 
sent down didn’t have the serial numbers, if I re- 
member correctly. 

Q. Did you hear Mr. Auspach testify this morn- 
ing that this list didn’t cover any tires that were 
sold on dating orders or to customers but covered 
only the stock on hand—all of the stock on hand 
that you had? 

A. I didn’t take his testimony that way, no. 

Q. You didn’t take his testimony that way. 
Now is there any indication on these letters, if it 
does include tires that you sold to your dealers on 
dating orders, is there anything on these letters to 
indicate how many of these tires they still had on 
hand and unsold at this time? 

A. No there isn’t, no, sir. 

Q. Even under the arrangement that you claim, 
you would be entitled to rebate only on stock they 
had on hand and unsold, wouldn’t you? 

A. Yes, sir. 

Q. So it became necessary to communicate that 
information to the plaintiff before— 
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A. I think probably they had that information 
before that list was made out. 

Q. Now then talking about an agreement to 
cancel the note, that you spoke of, that wasn’t made 
until about June 23rd, when Mr. Fitzgerald was 
here? 

A. I don’t believe Mr. Fitzgerald was in Port- 
land after the decline, until some time in June. 

Q. And then you say that Mr. Fitzgerald and 
you had this arrangement about cancelling a note 
in order to settle all claim for rebates? 

A. That was it, yes, sir. 

Q. And then he told you, you say, that you 
could hold out one note? 

A. He did, yes. 

Q. And not pay the note. Isn’t it a fact, Mr. 
Munnell, that by that time all of your notes had 
already gone to protest? 

A. I think the June note had not—we had writ- 
ten them to hold up the June note. I don’t think 
more than one note went to protest. I think they 
charged them all back to our account, that we 
didn’t pay up to that time. 

Q. Well whether protested or not, they were all 
past due and had not been paid? 

A. Yes, were necessarily past due, because the 
last one was due June 10th. 

Q. Wasn’t the last due May 10th? 

A. I think it was June 10th. 
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Q. Look and see—February, April and May. 

A. Maybe it was the May note that we had paid 
—the June note we had paid. I guess it was the 
April-May note we didn’t pay, and we paid the 
June note. 

Q. This last note came due on May 10th? 

A. The last note that we signed, if I remember 
rightly, the last note we signed, was due June 10th. 

Q. Assuming that it did, it had already been 
paid before this matter came up, hadn’t it, if it was 
paid at all? 

A. The June note if it was paid was paid June 
10th, probably. I don’t recall the correspondence on 
the subject, but it seems to me that one of these 
notes was held up for some time, for us to pay. 

Q. Now referring to the conversation with re- 
spect to turning over the stock, as I understand it 
from your testimony, and if it isn’t right correct 
me, the arrangement that you claim was made was 
that you were to turn over the stock to Cassidy; 
there was no agreement that the plaintiff was to 
take back any stock from you, or reship it to itself? 

A. The proposition was that the stock was to 
be taken off our hands by the Mohawk Rubber Com- 
pany at what it cost us. 

Q. Well that was by means of turning it over 
to Cassidy? 

A. It was understood it was to be turned over 
to Cassidy, yes. 


442 The Mohawk Rubber Co. vs. 


(Testimony of Edgar J. Munnell.) 

Q. But you didn’t understand that if Cassidy 
didn’t desire to take any stock at all, that the plain- 
tiff was to take back the whole or any part of your 
stock? . 

A. That was the only part of the conversation 
that we talked about an this subject as it came up 
first—that he was going to deal with Cassidy or 
the American Tire & Rubber Company, and we 
were agreeable to him giving them all or part of 
the territory providing our stock was taken off our 
hands at what it cost us. 

Q. So that the only arrangement about taking 
the tires was an arrangement that the tires were 
to be turned over to Cassidy and you were to re- 
ceive credit and he was to be charged with them? 

A. Wasn’t anything said about that the first 
time. Mr. Fitzgerald— | 

Q. The final windup of this arrangement— 

A. I beg your pardon? 

Q. Wasn’t that the final conclusion of the ar- 
rangement? 

A. The final conclusion was that the American 
Tire & Rubber Company were going to sell Mohawk 
tires, and we were to turn our stock over to them, 
sending a list of the sizes and serial numbers per- 
haps—I don’t know whether he insisted on that or 
not, but the sizes, to the Mohawk Rubber Company 
at San Francisco, when we would be given credit 
at what the tires cost us. 
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Q. There was no talk however, or wasn’t within 
the contemplation of the parties that Mohawk would 
take back any tires itself, as distinguished from 
turning them over to Cassidy? 

I don’t know anything about that. 

Nothing of that sort discussed, was there? 
There might have been. — 

You don’t remember? 

I don’t remember any of it, no. 

Now when it came to—after this arrange- 
ana was made that you spoke of, did Mr. Cassidy 
ever advise you as to what particular stock he 
wanted you to send? 

A. He did not, no, sir. 

Q. That is, he did not advise you there as to 
the particular kind or as to the quantity? 

A. The only thing he said he phoned down and 
says, “Have you still got a 30x34,” or something 
like that. “I want it.” That is before the load went 
up to him. He came down after it, and those tires 
were charged to the Mohawk Rubber Company at 
San Francisco. They were not charged to the 
American Tire & Rubber Company. 

Q. You received credit for them too, didn’t you? 

A. Yes, sir. 

Q. But with respect to this large shipment that 
went over there, you had received no instructions 
either as to the kind, size or quantity? 


A. The instructions that we were to send over 
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what tires we wanted, all of them, as far as that 
goes. 

Q. That is the way you considered this letter of 
September 18th? 

A. That is the way I considered it, and the way 

I considered my agreement with Mr. Fitzgerald, my 
talk with Mr. Fitzgerald, before he professed to 
have gone into the deal with Cassidy at all. 
' Q. After you got that letter of September 18th 
you didn’t demur to it in any way, or find fault with 
it, or write to them to say that doesn’t express your 
understanding, at any time? 

A. We didn’t, no, sir. 

Q. You regarded that as the basis of your ar- 
rangement with him? 

A. Yes, sir. 

Q. Now you claim the amount of credit you 
were entitled to by reason of the tires turned over 
to Cassidy, is $9814? 

A. And some odd cents. 

Q. Having received credit for $1079.25, that 
would reduce the amount by that amount? 

A. Yes, sir. 

Q. Now Mr. Munnell, you made purchases from 
the plaintiff during the year 1921? 

A. Yes, sir. 

Q. And on all that you took advantage of the 
time discount? 
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A. I think some of our payments we were given 
the cash discount off, and some we were not. 

Q. That is, if payments were made within— 

A. I think we tried to keep our bills discounted 
in 1921, and sent them as much as we could on 
account. 

Q. Now the fact is, that what you were doing 
was taking advantage of your cash discounts dur- 
ing that time, while at the same time you were be- 
hind on your open account, and on your notes? 

A. Our open accounts and notes were all the 
same. When a note became due and it wasn’t paid 
it was thrown back into our open account by the 
factory. 

Q. But you didn’t send your payment in settle- 
ment of the earliest items of your account, did you? 

A. I think you will find letter from the credit 
manager at Akron telling us to keep our account 
in shape, and pay when we could on the old account. 

Q. That is the fact, however, that during this 
time you were making cash payment and taking 
cash discounts there with those notes still unpaid? 

A. Yes at 7 per cent. 

Q. Yes, and a substantial amount on an open 
account that was past due and paid? 

When? 
Well say about June Ist. 
No, sir. 
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A. I think our account was paid to date until 
considerably after June 1, 1921. 

Q. The notes were unpaid? 

A. Some of our notes were unpaid, yes, sir. 

Redirect Examination. 

Q. You were asked, Mr. Munnell, about whether 
you heard of any other dealers getting the kind of 
a deal that Mr. Fitzgerald gave you, and now I want 
you to state in reference to the question, whether 
yours was an unusual situation? What is the fact 
about the city of Spokane and the Seattle distrib- 
utor? 

A. I just have their word for it, that they had 
unlimited protection. 

Q. One question. I want to ask, during this 
time you were having this trouble with this old 
account, I want you to state to the jury what is the 
fact with reference to whether you lost all the 
dealers that you had—whether you were able to 
retain them or not? 

Mr. BISCHOFF: That is objected to, may it 
please the Court. 

COURT: What has that to do with the case? 
The Court has repeatedly stated there is no issue 
in this case except what is set out in the answer. 
Confine your testimony to that. The issues are 
perfectly simple as far as the answer is concerned, 
and that is the issue we are to try. 

Witness excused. 
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Defense rests. 

GEORGE K. CASSIDY, a witness called on be- 
half of the plaintiff in rebuttal, being first duly 
sworn testified as follows: 

Direct Examination. 
Questions by Mr. Bischoff: 

Mr. Cassidy, you did business under the firm 
name of the American Tire & Rubber Company? 

A. Yes, sir. 

Q. Did you enter into an arrangement with the 
Mohawk Rubber Company to purchase and sell tires 
for them? 

A. Yes, sir. 

Q. Did you receive from Munnell & Sherrill a 
quantity of tires in September of 1921? 

A. In October. 

Q. In October? 

A. Yes, October, that is the date I have on my 
record. It might have been in September and have 
made a mistake in the office there. The bookeeper 
kept a record of it there for me and he had it down 
there 9-20-21. 

Q. That is September. 

A. Qh, that would be September. 

Q. September 20, 1921? 

A. Yes. 

Q. And before you received these tires had you 
sent any request to Munnell & Sherrill for any 
specific quantity of tires? 
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No. 

Or for any specific sizes or styles? 

No. 

Did you send for these tires? 

Yes, I sent for them. 

Well who determined the quantity and 
amount that was to be sent over? 

A. I don’t know, I did not. I supposed that was 
arranged by Mr. Fitzgerald and by Munnell & 
Sherrill. 

Q. You supposed about that? 

A. Yes, sir. 

Q. Don’t you know of your own knowledge? 

A. No, I had nothing to do with that. 

Q. Just please confine yourself to the thing you 
know, and the conversations and things you were 
present at. Were you present when these tires 
arrived at your place? 

A. No. 

Q. When did you first see them? 

A. Well, part of them were moved to the store 
when I got back and saw them there. 

Q. Where was the rest of them? 

A. On the sidewalk. 

Q. Did you keep all of the tires that were sent 
over to you? 

A. We put them all in the store. 

Q. What did you do with them after that? 

A. Well, we sold a part of them after that. 
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Q. What did you do with the rest of them? 

A. Shipped them to ’Frisco. 

Q. To the Mohawk Rubber Company? 

A. To the Mohawk Rubber Co. 

Q. How many tires did you ship to San Fran- 
cisco? 

A. I believe it was 356. 

Q. Will you please give us the date when that 
shipment was made to San Francisco? 

A. That was made on—return of the old stuff 
to ’Frisco on 10-4 and 10-5. 

Q. That was on October 4th and 5th? 

A. Yes, 1921. 


Q. When you arranged your deal with Mr. Fitz- 
gerald you placed an order for a carload of tires 
to be sent to you from the factory, didn’t you? 

A. Yes, sir. 

A. And when did you receive that factory ship- 
ment? 

A. It would be on October 11, 1921. 

Q. That was subsequent to the time that you 
returned or sent the tires to San Francisco? 

A. Yes; we got passing reports on this carload 
of tires through the railroad company as it came 
in, and we found out that the car was getting 
pretty close to Portland, so to get this stuff out of 
the way we shipped it to ’Frisco. 

Q. Did you ever tell Mr. Sherrill that you re- 
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turned these tires after you got your fatcory ship- 
ment? 

A. No. 

Q. In what condition were the tires that you 
sent back to San Francisco? 

A. Well, the paper was— 

Q. You may state, Mr. Cassidy, what the con- 
dition of these tires was when you received them. 

A. Well, they were tires that looked as if they 
had been handled around quite a bit; wrapped in 
paper, and the paper had been pulled off of it; 
about half wrapped up; tires that are handled 
around pretty much paper comes off of them pretty 
easy. 

Q. What was the condition of the lot of tires 
you received as to their being current stock, as to 
current sizes and styles? 

A. Were lots of tires in there that I didn’t have 
any use for; I didn’t have any demand for, because 
I had very little dealers’ business. 

Q. Is that the reason you sent these down to 
San Francisco? 

A. No, not especially; I was kind of in between 
the two fellows. My understanding was these tires 
were to go to ’Frisco, whatever I had left. 

Q. Of course, no question you were in between. 
We want to have the facts; not your understanding. 
What was the conversation? 

A. Well, ask me and I will answer. 
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Q. All that transpired; not what you thought 
about it; you understand the question? 

A. What was the question? 

Q. I will repeat it. I want to know whether the 
reason for returning these tires to San Francisco 
was because of the fault you found with their con- 
dition? 

No. 

Or saleability? 

No. 

Why did you return them to San Francisco? 
My instructions from Mr. Fitzgerald. 

When did you get those instructions? 

Well, in the course of the conversation when 
I took on the line of tires. 

Q. When did that conversation take place? 

A. Some time previous to September 20th; pre- 
vious to the time I got the tires over from Munnell 
& Sherrill. 

Q. Was the lot of tires you received from Mun- 
nell & Sherrill satisfactory to you? 

A. Yes, they were. We sold some sixty out of 
there before the carload came. 

Q. Aside from the ones you sold, the others— 
were the rest of them satisfactory to you and ac- 
ceptable? 

A. No, they weren’t. At that time Mohawk was 
coming out with a new flat tread cord. We wanted 
the new latest tires. I had just signed up a new 


rOoPoPO p 


452 The Mohawk Rubber Co. vs. 


(Testimony of George K. Cassidy.) 
contract with Mohawk and I wanted new, fresh 
goods. 

Q. This conversation you had with Mr. Fitz- 
gerald that you spoke of, was that at the time that 
Munnell & Sherrill was there, or was that at some 
other time? 

A. I don’t believe Munnell and Sherrill were 
there. Between Fitzgerald and myself personally. 

Q. As I understand it, then, you sent them back 
because they were unsaleable or not satisfactory or 
acceptable to you, because—there was a new style 
of tread being put on the market? 

A. That is one of the main reasons, yes; the 
other was that any goods that Munnell & Sherrill 
shipped over to the Cassidy Tire—the American 
Tire & Rubber, which was the name of the com- 
pany at that time—I was to accept—that was my 
understanding; and whatever I sold out of there the 
Mohawk Company was to bill me for, and whatever 
was left when the carload of new stuff arrived I 
had the privilege of shipping to ’Frisco, which I 
done. 

Q. You say that was your understanding? 

A. Yes. 

Q. Did you have any conversation to that effect 
with anybody? 

A. Yes, I just told you I had a conversation 
with Mr. Fitzgerald. 

Q. Was that what he said to you? 
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A. Practically those words, yes. I have a num- 
ber of letters substantiating that in my file. 

Q. Now, you had a talk with Mr. Fitzgerald 
and with Munnell & Sherrill regarding the taking 
of some stuff from Munnell & Sherrill? 

A. Yes, sir. 

Q. Now, in that conversation, wasn’t it under- 
stood, or wasn’t it directly stated by all concerned, 
that the stock which you were to take was to be 
current, saleable stock? 

A. No, I don’t believe so; I don’t think it was 
brought up at all. 

Q. What was said? 

A. If it was brought up, it was brought up when 
I was out of the office, and didn’t hear it. 

Q. Did you say anything at all as to what kind 
of stock you wanted or would take from Munnell 
& Sherrill? 

A. No. I did make this remark in checking 
over the stock that they had that there was some 
stock there or some sizes which I absolutely would 
have no use for at all. I had particular reference 
there to some thirty-five, four and a go Q D 
clinchers which I never did stock. 

Q. Did they send any of those? 

A. I think sent a couple of those; their stock 
sheets would show. 

Cross Examination. 
Questions by Mr. Liljeqvist: 
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Now, Mr. Cassidy, I don’t quite understand you 
with reference to 35x414 Q D clinchers. What con- 
versation did you have with reference to those 
when you went over the list? 

A. Why, we didn’t have any special conversa- 
tion; just I remarked in glancing over that stock 
list that there was a number of sizes there that I 
didn’t have any use for. 

Q. Who was present when you said that? 

A. Mr. Munnell, Mr. Sherrill, Mr. Fitzgerald 
and myself. 

Q. What was supposed to be done about it? 

A. The understanding was that all those tires 
that came over to me that I didn’t use and sell, were 
shipped to ’Frisco. 

Q. That is, the reason—the real reason was that 
you were taking over the whole Mohawk line? 

A. Yes, sir. 

Q. Mr. Munnell and Mr. Sherrill were cleaning 
up—getting out of it? 

A. I don’t know what their understanding was 
with Mr. Fitzgerald. That was my understanding. 

Q. And you had an understanding there with 
Mr. Fitzgerald that the stuff that Munnell & Sher- 
rill had, whatever they wanted to send over to you, 
you were to take it? 

A. Yes, sir. 

Q. And you were to sell what you could, and 
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what you couldn’t sell you were to return to ’Frisco 
and they would give you credit? 

A. Just about word for word what Mr. Fitzger- 
ald told me. If it hadn’t been that way I wouldn’t 
have accepted them. 

Q. Wouldn’t have accepted the agency? 

A. Wouldn’t have accepted the tires. 

Q. Well you did accept. The tires were accepted 
by you, weren’t they? 

A. Yes, sir. 

Q. You didn’t make complaint to Munnell & 
Sherrill later with reference to the tires? 

A. No, sir. 

Q. Quantity, condition or number? 

A. No. 

Q. The amount you got was accepted by you, 
wasn’t it? 

A. Yes, sir. 

Q. When you got these tires you sold what you 
could, and your order from the factory came quick- 
er than you expected, as a matter of fact? 

A. Carloads come through pretty quick. We 
naturally wanted to get some Mohawk tires in there 
to have to sell when we signed up a contract to take 
on the Mohawk agency. 

Q. However, the carload of tires coming from 
the factory—didn’t that carload come through 
quicker than ordinarily you would expect a carload 
to get through? 
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A. Yes, it did. 

Q. Yes, when you received these, the stock went 
back to ’Frisco quicker than it otherwise would? 

A. Yes. 

Q. If, for some reason the factory had been 
short of them, you would have been compelled to 
sell from this stock turned over by Munnell & Sher- 
rill a considerable time, wouldn’t you? 

A. Yes. 

Q. Now, out of the stock that came to you, how 
many did you sell approximately? 

A. I believe 67 tires were sold. 

Q. At that time the Mohawk people were com- 
ing out with a new tread? 

A. Yes, coming out with new flat treads. 

Q. And naturally any tire when the factory is 
changing the tread, they are out of date unless they 
get the new tread, aren’t they? 

A. Yes. 

Q. In your experience in handling tires, isn’t 
it a fact the minute a new line does come out it 
begins to render your stock not as desirable as it 
was before, and you try to make some deal with 
the factory to get rid of the present stock and take 
new stock? 

Witness excused . 


MORRIS E. MASON, a witness examined on 
behalf of the plaintiff whose testimony was taken 
by deposition, testified as follows: 
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Q.14: Did the plaintiff ever employ defendants 
to act as agents in any capacity whatsoever? 

A.14: No, it did not. 

Q.15: What business relations did plaintiff and 
defendants have? 

A.15: The defendants were distributors for the 
Mohawk tires and tubes in the City of Portland, as 
well as certain territory in that vicinity. This ter- 
ritory is outlined in my letter to Munnell & Sherrill, 
written on June 18th, 1919, a copy of the original of 
which I am asking the notary.to attach and mark 
exhibit “C,” the original having been sent to the 
defendants. In acting as distributors for the Mo- 
hawk Rubber Co. of New York, Inc., products, Mun- 
nell & Sherrill agreed to purchase all the goods 
which they handled, outright. 

Even in the matter of claims or adjustments on 
defective goods they had no definite authority from 
us to handle them, except under their own respon- 
sibility. They were strictly an independent organi- 
zation purchasing out goods for resale, and in no 
way definitely connected with us. 

The defendant was responsible for the insur- 
ance and the payment of taxes on all goods bought 
from us. We sold the goods f.o.b. San Francisco, 
or the factory at Akron, Ohio, subject to their terms 
of payment as outlined in our letter of June 13, 
1918. 

Q.16: Was any written agreement entered into 
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between the plaintiff and defendants? If there 
was, please produce the agreement and have the 
same marked by the commissioner for identifica- 
tion. 

A.16: The only written memoranda of any sort 
entered into by The Mohawk Rubber Co. of New 
York, tne, and Munnell & Sherrill, was that out- 
lined in my letter of June 18th, 1919. This letter 
served as a confirmation merely of the relations to 
exist between the defendants and ourselves. 


Q.17: Was any agreement ever entered into be- 
tween the plaintiff and defendants, by the terms of 
which defendants were given the right to return at 
will, tires and tubes to be credited to their account? 

A.17: No. 

Q.18: Were tires and tubes ever returned by 
the defendants to the plaintiff? If your answer is 
in the affirmative, please state the circumstances 
under which that was done and what arrangement 
was made between plaintiff and defendants with 
respect thereto. 

A.18: Yes. In instances in which goods were 
returned to us by defendants, this action was taken 
either after we had given definite authorization, or 
the defendants taking a chance of our refusing to 
accept them. We have always reserved the right to 
reject merchandise returned without definite au- 
thorization and approval of the home office. 
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Q.19: Do you know W. G. Fitzgerald? If your 
answer is in the affirmative, please state what his 
connection is with the plaintiff company and state 
in detail the nature, character and extent of his 
duties and authority conferred upon him by the 
plaintiff. 

A.19: Yes. Mr. Fitzgerald is manager of our 
San Francisco Branch. He has authority to con- 
duct the routine business of the branch, operating 
at all times subject to the orders of this office. He 
has no authority to enter into agreements, contracts 
or leases, which are not especially approved by the 
home office at Akron. He has no authority to draw 
upon company funds except for small and minor 
expenditures. 

Q.20: Was the agreement of employment with 
W. G. Fitzgerald oral or in writing with respect to 
the scope of his authority? If in writing, please 
produce the original agreement and if oral, please 
state what conversation you had with Mr. Fitzger- 
ald with respect to the scope of his authority, stat- 
ing when and where such conversation was had 
and everything that was said in respect thereto. 

A.20: Oral. Mr. Fitzgerald has received no 
complete, definite, written instructions covering all 
of his duties. At the time he took charge of our 
San Francisco Branch, which was May Ist, 1919, he 
spent some time in the office at Akron, Ohio, receiv- 
ing instructions as to his duty and authority in 
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connection with his management of the branch. 
Such oral instructions have been supplemented from 
time to time by letters covering some specific in- 
stance or question. 

In these oral instructions Mr. Fitzgerald was 
told that he had no authority to sign or to bind this 
company on leases or contracts of any nature. 
That all such agreements must be subject to my 
approval at Akron, Ohio. This included all special 
agreements, written or otherwise, covering the 
assignment of any territory other than an individ- 
ual city, where special distributors’ prices or special 
terms of any kind not enjoyed by regular dealers’ 
trade, were given. 

Q.21: Was W. G. Fitzgerald ever authorized to 
make contracts with purchasers of tires, either as 
retailers or jobbers, or in any other capacity, giving 
them unlimited protection against declines in 
prices? 

A.21: Absolutely not. 

Q. 22: Was W. G. Fitzgerald ever authorized to 
make an agreement with the defendants in Septem- 
ber, 1921, or at any other time, by which defend- 
ants would have the right to turn over their entire 
stock of tires to the plaintiff or its agents and re- 
ceive credit therefor? 

A. 22: No. 

Q.23: Was there any well known custom or 
practice in the tire trade throughout the country 
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with respect to protection against declines in. 
prices? 

A. 23: Yes there was. 

Q. 24: If there was any such a general well 
known custom or practice, please state what that 
custom was. 

A. 24: It was the custom of The Mohawk Rub- 
ber Company of Now York, Inc., to allow rebates 
on tires purchased within 60 days from the date of 
the reduction in price, on hand and unsold at the 
time of such reduction. This was the general rule 
of practically all rubber companies in 1919-1920 
and up to within approximately the last year. The 
Mohawk Rubber Company of New York, Inc., re- 
quired that an inventory of the sizes, styles, and 
serials of the various tires, as of the date of the 
price change, be submitted to them. From this 
record the various tires were checked against the 
date of purchase, the serials identified with the 
original shipping records, and if found correct, the 
rebate passed in the shape of a merchandise credit. 
Other companies did not always require the serial 
inventories but accepted affidavits from their cus- 
tomers as to the goods on hand and entitled to 
rebate. 

Q.25: Was W. G. Fitzgerald ever authorized 
to enter into an agreement with defendants by 
which they could turn over the whole or any part 
of their stock of tires to the American Tire & Rub- 
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ber Company and receive a credit therefor from the 
plaintiff. 

A. 25: No. 

Q.26: Have you any letters or telegrams re- 
ceived by the plaintiff from the defendants between 
November Ist, 1920, and the present time? If you 
have please produce all of said letters, telegrams 
or other documents received by the plaintiff, state 
when and where and under what circumstances 
each of the letters were received and have the same 
marked for identification by the commissioner. 

A. 26: No, we have no letters or telegrams in 
our possession at the present time which we re- 
ceived from the defendant between 1920 and the 
present time. 

Q.27: Have you copies of letters, telegrams 
and other documents sent by the plaintiff to the 
defendants between November Ist, 1920, and the 
present time? If you have, please produce the 
same, state when, where and by whom the original 
letters were written and sent; whether the copies 
which you have produced are true and correct 
copies of the documents sent to the defendants and 
have the same marked by the commissioner for 
identification. 

A. 27: Yes, we have several copies of letters and 
telegram sent from this office, and from the office 
of our San Francisco Branch to these defendants. 

On April 5th, 1920, I wrote Munnell & Sherrill 
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a letter, a true copy of which I hereby produce. 
This letter was written from Akron, Ohio, and in 
this letter we outlined our position in regards to 
any reduction claimed by Munnell & Sherrill. I am 
handing this to the notary and am asking her to 
identify it as exhibit “D.” 

Also, on Nov. 9th, 1920, I wired Munnell & Sher- 
rill of our intention of refusing to accept their re- 
turning their entire stock, a true copy of this tele- 
gram I herewith produce, and ask the notary to 
mark it exhibit ‘“E.” 

On the same date, that is, Nov. 9th, 1920, I wrote 
a lengthy letter to Munnell & Sherrill, fully out- 
lining our position in regards to their returning 
the stock which they had on hand at which time we 
absolutely refused to allow them to return all of 
their stock. A true copy of this letter I am here- 
with handing the notary and shall ask her to iden- 
tify it as exhibit “F.” 

A further letter was written by me on Nov. 14th, 
1921, to Munnell & Sherrill of Portland, Oregon, 
again reviewing the situation and again taking up 
the matter of price reduction with them. A true 
copy of this letter I am herewith handing the notary 
and asking her to identify it as exhibit “G.” 

All of these letters as well as the telegram were 
sent from the office at Akron, Ohio, on the dates 
above indicated, and they are all true copies of 
those letters. 
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Q.28: State any other facts or circumstances 
that you may know of regarding the controversy 
between the plaintiff and defendants upon which 
you have not been specifically interrogated. 

A.28: I believe that there are no other facts 
or circumstances of which I know regarding the 
controversy between ourselves and defendants, and 
upon which I have not been interrogated, and which 
are not fully covered either in the exhibits which 
we have offered, or which have not been covered by 
the direct questions hereinbefore asked me. 

Wednesday, June 20, 1923, 9:30 A.M. 

I. H. PECK, a witness called in behalf of plain- 
tiff in rebuttal, being first duly sworn, testified as 
follows: 

Direct Examination. 
Questions by Mr. Bischoff: 

My. Peck, you live here in Portland? 

A. Yes. 

Q. You are now in the employ of the Mohawk 
Rubber Company? 

A. Yes, sir. 

Q. How long have you been in the employ of the 
Mohawk Rubber Company? 

A. Six months. 

Q. Where were you formerly employed? 

A. By the Cassidy Tire Company, of Portland. 

Q. Were you present at a conversation that 
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took place between Mr. Sherrill, Mr. Cassidy and 
yourself? 

A. Yes, sir. 

Q. State when and where that conversation 
was held? 

A. I don’t remembed the exact date the conver- 
sation was held; it was held in Mr. Cassidy’s office. 

Q. State as near as you can the time, approxi- 
mately. 


‘a 


I believe it was in March. 

Q. Of this year? 

A. Of this year, yes, sir. 

Q. Who was present? 

A. Mr. Sherrill, Mr. Cassidy and myself. 

Q. Will you state how you came to be there, 
what you were doing, and the circumstances attend- 
ing that interview? 

A. I had come into Portland off the road, and 
was making a call on Mr. Cassidy, was in his office. 
Mr. Sherrill came in to pay Mr. Cassidy a visit. 

Q. You came to call on Mr. Cassidy in a busi- 
ness way? 

A. Yes, sir. 

Q. Soliciting trade? 

A. Yes, sir. 

Q. Was Sherrill there when you came in, or did 
he come in later? 

A. He came in later. 

Q. State what conversation you had at that 
time? 
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A. We were visiting along, and the question of 
this trial came up, and Mr. Sherrill said, “I have 
always liked’ Mr. Fitzgerald very much, and if this 
case comes to court I will have to bring up matters 
which will put Mr. Fitzgerald in a bad light with 
the Mohawk factory, which he represents, because 
Mr. Fitzgerald has made special agreements with 
me which I am satisfied were not known by the 
factory.” 

Q. Did he say what those special agreements 
were? 

A. No, he didn’t go into that at all. 

Q. You were working for Mr. Cassidy at the 
time that this lot of tires came over from Munnell 
& Sherrill in 1921, September, 1921? 

A. Yes, sir. 

Q. Were you there when the tires came? 

A. No, sir, I wasn’t there when the tires were 
received at the store. 

Q. How soon afterwards did you come in? 

A. Well the tires came in some time during the 
day, and I was out making my calls for the day. 
I didn’t come in until evening. I presume it was 
about 5 o’clock when I first saw them. 

Q. Was Cassidy there at the time? 

A. Yes, sir. 


Cross Examination. 


Questions by Mr. Liljeqvist: 
This conversation you claim that you heard be- 
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tween Cassidy and Sherrill, you don’t know what 
special agreement he was talking about? 

A. No, sir. 

Q. He simply made some offhand remark that 
he liked Fitzgerald, and Fitzgerald made some 
agreement with him that wasn’t known to the 
factory? 

A. Yes, sir. 

Q. You don’t know where he got that dope, 
whether Fitzgerald claimed to him later on that 
that was the case, or not? 

A. No, sir. 

Q. You don’t know, as a matter of fact, that 
Mr. Fitzgerald didn’t have authority to make the 
contracts that he did make, do you? 

A. I know nothing of Mr. Fitzgerald’s author- 
ity. 

Witness excused. 

W. G. FITZGERALD, called by the plaintiff in 
rebuttal, having been previously sworn, testified as 
follows: 


Direct Examination. 
Questions by Mr. Bischoff: 

Mr. Fitzgerald, I show you this card, and ask 
you what that represents? 

A. This card enumerates all the receipts or pur- 
chases of Munnell & Sherrill, that is the tires, from 
Mohawk Rubber Company. 

Q. Is that an original record from your office 
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of the purchases made during the period of time 


indicated on the ecard? 


A. Yes, sir. 
Mr. BISCHOFF: 
Mr. LILJEQVIST: Who made this record? 
A. That is our office record. 
Mr. LILJEQVIST: Of the company’s sales too? 
A. Yes, sir. 
Received without objection and marked “Plain- 
tiff’s Exhibit JJJ.” 
Plaintiff’s Exhibit JJJ 


BUSINESS CARD 


Munnell & Sherrill 
Portland, Oregon 


Months 
January 
February 
March 
April 
May 
June 
July 
August 
September 
October 
November 
December 


Total 


Year 
1919 


4,098.34 
5,104.88 
2,929.49 
2,066.87 
2,486.82 
4223.74 
7,188.22 
4,597.05 
1,306.72 


25,837.52 


59,854.65 


Year 

1920 
1,390.19 
1,721.76 


20,488.22 


2,968.34 
2,084.06 
2,149.94 
641.57 
934.13 
8,468.57 
4,338.56 
166.23 


I offer it in evidence. 


Branch, Frisco. 


Year 

1921 
29.73 
129.38 
584.78 
878.18 


~ 8,898.78 


814.33 
2,475.18 
2,899.58 
1,145.43 

673.19 

117.18 


45,951.52 18,645.59 


Year 
1922 


441.21 
22.90 
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Q. Mr. Fitzgerald about how often did you— 
how many times did you call on Munnell & Sher- 
rill during 1920, prior to November? That is, prior 
to the interview at the end of November, which 
resulted in the getting of five notes? 

A. Well I should say four times during that 
period. 

Q. And in what capacity did you call here on 
them? 

A. In what capacity did I call on Munnell & 
Sherrill? 

Q. Yes. 

A. In the capacity of salesman, to sell them 
goods. 

Q. Let me ask you at this time, what is your 
position with the Mohawk Rubber Company? 

A. I am the Coast Manager. 

Q. That is your title? 

A. Coast Manager. 

Q. What was the express authority granted to 
you in the management of the business? 

A. The only— 

Mr. LILJEQVIST: I would like to know if that 
authority is in writing, if so the writing is the best 
evidence. 

Q. Did you have a written agrement? 

A. No. 

Q. Whatever authority was conferred on you 
was oral? 
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A. Yes. 

Q. Who gave you your instructions or your 
authority? 

A. Mr. M. E. Mason, our Sales Manager. 

O. At Akron, Ohio? 

A. Yes, sir. 

Q. What was the authority conferred on you in 
this business? 

A. Well the only authority that myself or any 
manager of the Mohawk Company possesses, out- 
side of Mr. Mason, is to go out and sell goods. We 
have prices to sell this merchandise at, and if there 
is anything—any special arrangements to be made 
outside of regular, we have to take these things up 
first with Mr. Mason before we can act. 

Q. Does Mr. Mason fix the prices at which you 
can sell? 

A. Well I don’t know whether Mr. Mason him- 
self fixes them, but our instructions come from Mr. 
Mason. 

Q. You are furnished with prices at which you 
are to sell? 

A. Yes, sir. 

Q. And have you any au phone to deviate from 
these prices? 

A. Not the slightest. 

Q. Who furnishes you with the terms of sale? 

A. Mr. Mason. 

Q. Now was there ever any authority granted 
to you to release payment of notes? 
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A. No, sir. 

Q. Or to grant credits? 

A. No, sir. 

Q. Who did that in the management of the busi- 
ness? 

A. Well when we began to do business with 
Munnell & Sherrill our credit department at that 
time was in charge of a gentleman by the name of 
Fisk. 

Q. I don’t mean the name of the person; but 
what part of this institution handles these matters? 

A. The Credit Department at Akron. 

Q. At Akron, Ohio? 

A. Yes, sir. 

Q. As I understand it, your authority in respect 
to this business is that of sales? 

A. Strictly. 

Q. Except such special instructions as you may 
get to do any particular thing? 

A. Yes, sir. 

Q. When you made these calls upon Munnell & 
Sherrill during 1920, you say that was in your capa- 
city as salesman for the Pacific Coast? 

A. Yes, sir. 


Q. Now on those occasions did either Mr. Mun- 
nell or Mr. Sherrill request any accommodations 
from you in the way of privileges of returning 
merchandise? 


A. Yes, sir. 
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Q. Or credits or things of that sort? 

A. Yes, sir. 

Q. How often? 

A. Well I couldn’t say how often, but in each 
instance I told them I would take the matter up 
with our factory and see what I could do. 

Q. Did you ever give him permission or grant 
his request on the spot? 

A. No, sir. 

Q. Without taking them up with the factory 
and obtaining specific direction therefor? 

A. No, sir, I did not. 

Q. Did you ever state to Mr. Munnell or Mr. 
Sherrill on these occasions whether you had or had 
not authority to do the things that were requested 
of you? 

A. Well I think Mr. Munnell and Mr. Sherrill 
generally understood that my authority was limited. 

Q. Did you ever say that to them? 

A. I have, I have told them that. 

Q. What did you tell them in that respect? 

A. Well in each instance where they asked for 
something that was beyond my authority, why I 
have explained to them that I had no right to do 
this or do that, but I would have to take it up with 
the factory. 

Q. As I understand it, you were frequently 
using your endeavor to obtain from the factory 
favorable consideration of their requests? 

A. In every instance. 
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Q. Now coming then to the interview of Novem- 
ber—latter part of November, 1920—what was it 
that brought you up here at that time? 

A. Well the principal thing that brought me up 
here was to see if I couldn’t get Munnell & Sherrill’s 
account straightened out, that is, obtain some cash. 
The account was in arrears, and that was my prin- 
cipal reason for coming up here. 

Q. Now, prior to your coming up, there had 
been considerable correspondence in which they in- 
sisted on returning merchandise to offset their 
account? 

A. That is true. 

Q. And when you came here what disposition 
was made of their account? 

A. Well when I came it was agreed—after I got 
authority from my factory—to allow them to re- 
turn a sum of goods amounting to about $6500, if I 
am not mistaken and that that $6500 worth of mer- 
chandise which they returned and the notes which 
they gave us a few days afterwards, which were 
mailed to us— that took care of their account to 
date, as far as I know. 

Q. This $6500 worth of merchandise which you 
spoke of, that was part of the purchase made orig- 
inally for this Miles & Clark order? 

A. Yes. 


Q. And which they later were required to take 
back? 
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A. Yes. 

Q. Causing them, as they regarded it, a surplus 
of stock? 

A. Yes. 

Q. Now was there anything said at that time 
with respect to rebates for decline in prices? 


A. Yes there was. Mr. Munnell or Mr. Sherrill, 
I don’t know which one of these gentlemen did say, 
probably it was both of them—this matter of price 
protection came up and we talked the thing over 
and I told them that there was a possibility of get- 
ting price protection, but I couldn’t guarantee them 
anything, because at that time this matter of price 
protection was up to the federal commission, and 
nobody knew whether there was going to be any 
price protection or not, so, if my recollection serves 
me correctly, Mr. Munnell and Mr. Sherrill re- 
marked, “Well if that is the case we will have to 
abide by the Federal Commission’s decision.” So 
there was nothing further said about price protec- 
tion. 

Q. Was there anything said when they ap- 
proached the subject of price protection—did you 
say anything to them about their right to any price 
protection in any event on merchandise that had 
been purchased long before that time? 

A. I did not. 

Q. Was that subject discussed at all at that 
interview? 
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A. I don’t remember whether it was or not. 

Q. What you have testified, was that all that 
was said on the subject of price protection? 

A. I think so. 

Q. Now did you say anything to them at that 
time about your authority to give them any agree- 
ment of that sort? 

A. I don’t remember whether I did or not, but 
nevertheless Munnell & Sherrill understood just 
how far my authority extended, and even though 
I had agreed to give them price protection, they 
knew that I would have to first take it up with the 
factory. 

Q. Have you a recollection of the date when that 
interview took place? 

A. Why no I haven’t, Mr. Bischoff, not the exact 
date. I failed to bring that data with me. 

Q. You know it was the latter part of Novem- 
ber? 

A. I know that, but I don’t know the exact date. 

Q. I call your attention to a letter which you 
wrote to Munnell & Sherrill on November 10, 1920, 
in which you go over the situation with them and 
tell them that “you must not forget that the writer’s 
authority with this case is limited to certain matters 
such as selling goods, territorial arrangements, etc. 
When it comes to credits and things of that calibre 
you are dealing with the credit department. Of 
course after we have made sale of the goods the 
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matter passes out of our hands and goes to the 
credit department at Akron, and we have no author- 
ity to take action on matters pertaining to their de- 
partment.” With this letter in mind are you able 
to fix more definitely the time when this interview 
took place? 

A. No I am not, Mr. Bischoff, but I think there 
is a telegram or letter in evidence there stating the 
date when I was here. 

Q. Let me call to your mind whether another 
fact that may help you to determine the date. The 
notes which were given pursuant to that interview 
are dated December 2nd, so that I take it this inter- 
view you refer to was some time between the date 
of this letter November 10th, and December 2nd. 

A. It was, I know that; I am positive of that. 

Q. Are you able to state about how long before 
these notes were received this interview took place? 

A. Well I should say about a week or ten days 
afterwards. I thing I was here around about the 
20th of November. 

Q. Now referring to the accounts, the open ac- 
count and the notes which were given, what was the 
situation with respect to this during the Spring of 
1921? 

A. Well when these notes matured they were 
not met. 

Q. Two of them were paid? 

A. Possibly so. 
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Q. Don’t you know of your own knowledge any- 
thing about that? 

A. No, I do not. 

Q. You know at least three of them were not 
paid as they matured. 

A. Yes. 

Q. And do you know what the condition of the 
open account was during the Spring of 1921, about 
May or June? 

A. Why offhand I couldn’t give you definite in- 
formation on that. 

Q. I don’t mean the amount of the account. 
Was it past due— 

A. It was— 

Q. Or paid up? 

A. It was past due. 

Q. Now you had an interview with them about 
that situation in June, 1921, didn’t you? 

A. I did. 

Q. And do you know exactly just what it was 
that brought you up here? 

A. Well I came up on my regular trip, and of 
course on those regular trips I usually took care of 
any things of that nature that might occur in my 
territory at the time. 

Q. That is, if they were behind in their ac- 
counts? 

A. I tried to collect them. 

Q. Tried to speed up payments and things of 
that sort? 
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A. Yes, sir. 

Q. Now prior to your coming up here in June, 
1921, you had received a list of tires on which they 
claimed a rebate? 

A. That is true. 

Q. That is, a decline in price had been an- 
nounced on May 10, 1921? 

A. That is correct. 

Q. They sent you a list, by serial numbers, of 
the tires? 

A. They did. 

Q. Now did you see them—talk with them about 
that situation when you came here in June? 

A. Why yes, we talked that matter over, and I 
mentioned to Mr. Munnell and Sherrill that I 
thought they had sent us in a list of every tire they 
had in stock, and whether or not they agreed with 
me, I don’t remember; whether they said they really 
had sent in a serial of every tire they had in stock, 
or not, I don’t remember. However, this rebate 
proposition was spoken of, and— 

Q. Let me interrupt you for a moment. Don’t 
you know as a matter of fact whether that list con- 
tains stock that had been purchased in the Spring 
of 1920? 

A. A great portion of it had. 

Q. Do you know whether there was any stock 
on that list that had been purchased in 1919? 

A. I think there was; I am sure there was; in 
fact I know there was. 
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Q. Now what did you say to them in that 
respect? 

A. Well when getting back to these notes, when 
Munnell & Sherrill presented us with these notes 
this price protection proposition was gone into, and 
I told them I would take this matter up with the 
factory, and presumed that in all probability they 
would be given price protection, but nothing ever 
came of it. 

Q. The company never allowed it. Now what 
was said with respect to these old purchases that 
you called attention to at the time you were talking 
at this June interview? 

A. Well they agreed that there was a good deal 
of merchandise on that list that they were really 
not entitled to rebate on. 

Q. Now was there anything said at that time 
in respect to your cancelling a note or discharging 
a note that they had given? 

A. There was. 

Q. Who suggested that proposition? 

A. Well I remarked to these gentlemen that if 
we were to give them a rebate covering every tire 
that was on that list, that it would probably amount 
of $3500 or $4000, and they agreed that it would, 
and whether or not I remarked myself that if I got 
them a rebate it wouldn’t amount to over—it would- 
n’t exceed one of these notes, or whether Mr. Mun- 
nell or Sherrill suggested that one of these notes 


480 The Mohawk Rubber Co. vs. 


(Testimony of W. G. Fitzgerald.) 

be turned back to take care of a rebate, I don’t 
know, but however, I did take that matter up with 
the factory and suggested that. 


Q. Did you agree with them at that interview 
that a note would be cancelled? 

A. No, I did not. 

Q. What did you say to them about that? 

A. I told them that I would take the matter up 
with the factory and endeavor to have one of them 
cancelled. 

Did the factory ever permit that to be done? 
A. They did not. 
Q. Is that all that was said about that proposi- 


2 


A. Well the thing drifted along— 

Q. I mean at this June 1921 interview? 

A. Yes, sir. 

Q. Did you ever tell them at that interview or 
at any other that they could hold out the last note, 
or any other note, and not pay it? 

A. Why I suggested to them that until they 
found out definitely just what they were going to 
get, to go ahead and pay the notes, pay all of the 
notes with the exception of one, and if they wanted 
to, why to hold that out until they did get the re- 
bate they were entitled to. 

Q. And did you tell them upon what basis you 
could adjust the rebates with them? 

A. I did not. 
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Q. Was there any talk about that at all? 

A. No. 

Q. Had you received any—up to that time, up to 
this interview of June 18th, had you received any 
instructions from the home office authorizing you 
to agree to a cancellation of any of the notes? 

A. I did not. 

Q. Or to vary from the terms of the rebate as 
set forth in the announcement of May 10th? 

A. No, sir. 

Q. Now, when was the next time that you had 
an interview with Munnell & Sherrill during that 
year? 

A. Well I believe it was in September of the 
same year. 

Q. And that was the interview in which the 
business relationship was terminated? 

A. It was. 

Q. What was it that brought you up to Portland 
on that occasion? 

A. Well there was two things brought me up to 
Portland. One thing was to try to effect a settle- 
ment with Munnell & Sherrill and the next thing 
was to, if possible, make another connection. 

Q. The account continued to be in an unsatis- 
factory state? 

A. It did. 

Q. Right up to September? 

A. It did. 
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Q. And was there any further correspondence 
during that period of time with respect to the re- 
turn of merchandise? 

A. I don’t recall. 

Q. At any rate, conditions were unsatisfactory 
and you came up here with the idea of making some 
other connection? 

A. Yes, sir. 

Q. Had you any in mind, or had you had any 
correspondence with respect to another arrange- 
ment with anybody? 

A. Mr. Cassidy, the gentleman who testified 
here yesterday was in San Francisco probably thirty 
days before my trip up here in September, and he 
dropped into my office and made inquiry regarding 
the Moha:vk line, and told me that if ever we felt 
so inclined to make a change in our Portland con- 
nection, that he would be glad to give our proposi- 
tion consideration. So I felt quite sure there was 
a possibility there of placing our line, and when I 
came up here on that trip in September— 

Q. Had he communicated with you at all before 
you came up? 

Yes, he had. 

In what way? 

A telegram. 

What did he tell you? 

Asked me when I could be in Portland. 
Did you come up to Portland? 
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A. I did. 
Q. How soon after you got that wire? 
A. About a week afterwards. 


Q. Did you see Cassidy before you spoke to 
Munnell & Sherrill? 

A. I did not. 

Q. Spoke to Munnell & Sherrill first? 

A. Yes, sir. 

Q. What conversation did you have with Mun- 
nell & Sherrill when you came up on that occasion? 

Q. Well I informed Mr. Munnell & Sherrill that 
there was a possibility of our being able to make a 
connection with the Cassidy Tire Company, that is 
particularly to sell them large sizes, which were 
designated as truck sizes of tires, that is, tires of 
six, seven and eight inches cross-section, diameter, 
and I wanted to know if they had any objection to 
my selling Mr. Cassidy these sizes if I could, and 
they told me they didn’t have any objection, to go 
to it. So with that I went over to see Mr. Cassidy, 
and as I remember, he gave me an order for about 
twenty-five or thirty of these large sized tires. He 
says, “Now Fitzgerald,” he says, “when these tires 
come in here I am going to put in service imme- 
diately, and if they are as good as I think they are 
then we might come in later on that line.” So I 
wired to San Francisco to have these tires sent up 
here immediately, and they came up immediately 
by boat. I caught the train a day or two after I 
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had gotten this order, and I went to Seattle, and 
from Seattle to Tacoma, so meantime these tires 
arrived in Portland, and Mr. Cassidy, after looking 
them over thought so well of them that he imme- 
diately endeavored and did finally get in touch with 
me over the long distance telephone; he caught me 
at Tacoma, and he said, “If you will come back to 
Portland immediately,” he says, “we are willing to 
take on the whole line. I like your merchandise, 
it looks good.” So I eame back to Portland a day 
or two afterwards, and this final settlement was 
negotiated. 

Q. When you came back to Portland you had 
an interview with Cassidy, and ascertained through 
him that he would take on the entire line? 

A. I did. 

Q. After that interview did you go to see Mun- 
nell & Sherrill? 

A. I did. 

Q. Sate what took place at that time, what was 
said. 

A. Well during my conversation with Mr. Cas- 
sidy, before I went over to see Munnell & Sherrill 
—Munnell & Sherrill at that time were operating 
a retail store in conjunction with—that is sepa- 
rately from their wholesale establishment. Mr. 
Cassidy thought it would be an awfully good idea 
if we could retain Munnell & Sherrill as local dis- 
tributors, so with that idea in mind I went down 
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to see Munnell & Sherrill and told them of my 
conversation with Mr. Cassidy, and I suggested his 
proposal, and it was agreeable to them. So to find 
out just what stock Munnell & Sherrill did have 
Sherrill and myself took stock, or took his stock, 
and I am under the impression that we only took, 
that is physically, about half of the stock, and that 
was on the lower floor. The rest of the stock, I 
think on the records that were contained on these 
sheets that he had with him yesterday, came from 
their card records; but on that point I am not 
positive, it might have been possible that we took 
the entire stock physically. 

Q. Now you had a talk with them in reference 
to the termination of the relationship with them 
and the transfer of the account to Cassidy? 

A. Yes. 

Q. And part of that transaction was that Mun- 
nell & Sherrill could continue to buy for local dis- 
tribution from Cassidy or through Cassidy? 

A. Yes. 

Q. Not from the factory. Now was there any 
—what conversation if any took place with respect 
to their stock of merchandise that they had? Who 
brought up that subject? 

A. Yes. Now Munnell & Sherrill in their rec- 
ords, that is the records we were looking over here 
yesterday, there were a lot of goods in there that 
were saleable, and there were a lot of goods that 
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were not saleable, that is, at current prices, unless 
you wanted to go out and sacrifice them. So the 
following morning after that stock was taken Mr. 
Munnell and Mr. Sherrill, Mr. Cassidy and myself 
held a conference in Mr. Cassidy’s office. 

Q. Just a moment, before you come to that 
interview. Wasn’t there some talk between Mun- 
nell, or Sherrill and yourself, or perhaps both of 
them and yourself, with reference to their stock of 
merchandise? 

A. There was. 

Q. Lets have that conversation first. Who 
brought that up and what was said in that respect? 

A. Well I brought the matter up myself in re- 
gard to their stock. 

Q. What was said? 

A. And it was suggested that if this deal with 
Cassidy went through, Cassidy would relieve them 
of some of the stock, which was naturally supposed 
to be saleable stock, stock that he could sell. So 
they said that was perfectly agreeable to them. 

Mr. LILJEQVIST: I move to strike out that 
naturally supposed. Tell the conversation with 
them, not the conclusions. 

Q. Just state was was said, not what was sup- 
posed. Was there anything said with respect to the 
kind of stock that was to be turned over to Cassidy? 

A. Well there was no particular stock specified. 

Q. Had you spoken to Cassidy prior to that, as 
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to what stock—whether he would take any stock 
from Munnell & Sherrill? 

A. I had. 

Q. And if so, what kind? 

A. I had. He immediately wanted stock. 

Q. Well did you have any talk with Munnell & 
Sherrill—did you have any conversation with Mun- 
nell & Sherrill regarding the character of the stock 
that was to be turned over to Cassidy? 

A. No. 

Q. Now the next interview you had was when 
Munnell & Sherrill and yourself and Cassidy spoke 
about the matter at his place of business? 

A. Yes. 

Q. And was there anything said then with re- 
spect to the character of the stock that was to be 
turned over, in the presence of all of you? 

A. There was. 

Q. Now state what was said and who said it. 

A. The list was submitted. I don’t know—I 
presume it was that particular list. Mr. Cassidy 
looked it over and he said, “Why there is a lot of 
old stuff on here that I couldn’t use.” He says, 
“What I want,” he says, “is current merchandise, 
that is, popular stuff.” 

Q. And did he indicate on the list some that he 
couldn’t use? 

A. No, he just looked it over. They might have 
remarked about one or two items, I don’t recall 
that. 
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Q. And was there any designation at that time, 
or definite instructions given as to what particular 
styles, sizes or quantity was to be shipped or turned 
over by Munnell & Sherrill to Cassidy? 

A. There was not. 

Q. That is the way that matter was left when 
that interview terminated? 

A. Yes, sir. 

Q. Now who was it that suggested the matter 
of putting your agreement in writing? 

A. Either Mr. Sherrill or Mr. Munnell, one or 
the other. 

Q. What did he say in that respect? 

A. After it was agreed that Mr. Cassidy was 
to take on our line, and he was to draw on their 
stock until he got his factory supply of tires, either 
Mr. Sherrill or Mr. Munnell said that before they 
would turn over any stock to Mr. Casidy they must 
have a letter from me authorizing them to do that. 

Q. And did you tell them you would give them 
such a letter? 

A. I did. 

Q. And you sent them this letter of September 
18, 1921? 

A. I did. 

Q. Where did you—did you prepare it and give 
it to them right then and there, or later? 

A. No sir, I was stopping at the Multnomah 
Hotel, and I went over to the hotel and wrote the 
letter myself on my own typewriter. 
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Q. Did you deliver it to them or mail it to 
them? 

A. I mailed it to them because I was leaving 
that night. 

Q. You left town on the 18th? 

A. Yes. 

Q. So I take it you were not here when Mun- 
nell & Sherrill delivered the merchandise to Cas- 
sidy? 

A. I was not. 

Q. And you don’t know—you didn’t know what 
particular character of merchandise was to be or 
would be turned over? 

A. No, sir, I did not. 

Q. Now what was the next thing you heard 
about any tires—about these tires? 

A. Well after I left Portland I believe that I 
went back to San Francisco immediately, and the 
first I heard of this stock transfer was our shipping 
clerk came to our office one morning and told me 
‘he had been informed by a drayman that there was 
‘a great big bunch of tires on the San Francisco 
dock consigned to us; so IJ went down and looked 
them over, and I found there about 340 or 350 tires, 
something like that, in a terrible condition, dirty, 
paper torn off of them, all of this obsolete stuff 
that Munnell & Sherrill had. So I immediately got 
in touch with Munnell & Sherrill and inquired why 
they had sent these goods back to us. 

Q. You thought they had shipped them? 
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A. I presumed they had. I didn’t know where 
they had come from. So they replied to my letter 
or my wire, stating that these goods had been 
turned over to the Cassidy Tire Company, and the 
shipment was from Cassidy. Just about that time 
we got notification from the Cassidy Tire Company 
that he had shipped a whole bunch of stuff back to 
us that had been turned over to him by Munnell & 
Sherrill that he couldn’t use. 

Q. Now in your conversation with Munnell & 
Sherrill, and with Cassidy, was there anything said 
at all with respect to the plaintiff taking back any 
tires from Munnell & Sherrill? 

A. Repeat that question. 

Q. Was there anything said at that time with 
respect to plaintiff, that is, the Mohawk Company? 

A. Yes. 

Q. Taking back any part of Munnell & Sher- 
rill’s stock? 

A. There was not. 

Q. The entire transaction consummated was 
just a matter of shifting the territory from Munnell 
& Sherrill to Cassidy, if he would accept the whole 
or any part of the merchandise? 

A. Correct. 

Q. It wasn’t contemplated that the Mohawk 
Company would take back any of that merchandise? 

A. No, that merchandise was of no benefit to 
us; no use to us. 
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Q. Had you been authorized by the Mohawk 
Company to make any arrangement which would 
result in these tires coming back to them? 

A. I had not. 


Cross Examination. 
Questions by Mr. Liljeqvist: 

Now Mr. Fitzgerald, how long prior to Septem- 
ber 18, 1921, had you been Pacific Coast Manager? 
Since May 1919. 

Since May 1919? 

Yes. 

You say you had no instructions in writing? 
What kind of instructions? 

Instructions from your factory? 

No, sir. 

And as far as any persons dealing with you 
were concerned, they wouldn’t know when they 
dealt with you, as to whether you were acting with- 
in or without the scope of your. authority, unless 
you told them? 

A. Well I don’t know whether they would or 
not. I generally tell people just how far—I tell my 
customers just how far my authority extends. 

Q. In other words, when you don’t do a thing 
you tell them you will have to take it up with the 
factory? 

A. That is true. 


Q. And if you do do a thing, or consummate a 
certain transaction with them, you don’t tell them 
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that you are doing something that you didn’t have 
authority to do, do you? 

A. Whenever I consummate a transaction with 
a customer, fully consummate it, it was not neces- 
sary for me to tell that. 

Q. In other words, the things that you did— 

A. I was within my authority. 

Q. The contracts you did make and the deals 
you did consummate with the people with whom 
you dealt, you did have authority for those things, 
didn’t you? 

A. I did. 

Q. So whatever the agreement was that you 
made on December 2, 1920, when these notes were 
given and the tires shipped back, whatever that 
agreement was, that was in the scope of your au- 
thority, wasn’t it? 

A. It was not. 

Q. It was not. 

A. It was not. 

Q. Did you do something at that time you had 
no authority to do? 

A. I had no authority to carry out this note 
transaction without first taking it up with my 
factory. ; 

Q. What I am asking you is, whatever you did 
do at that time you had authority to do, didn’t you? 

A. I did. 

Q. There is simply a dispute between us as to 
what you really did? 
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A. That is, as far as instructing Munnell & 
Sherrill regarding these notes. 

Q. Now you had some authority before you 
came up here and consummated the deal, didn’t 
you? 

A. Well my company instructed me to come up 
here and endeavor to effect settlement. 

Q. Where are those instructions, where your 
company authorized you to come up here and effect 
settlement? 

A. You have it. You have a telegram here; 
you showed it to me the other day. Where is it? 
You have it. 

Q. In accordance with certain letters. You said 
you didn’t have those letters. 

A. I haven’t any letters, no. 

Q. Your company authorized you to come here 
and effect a settlement, didn’t they? 

A. That settlement. 

Q. A settlement? 

A. That settlement. 

Q. What settlement? 


A. The settlement they are talking about, per- 
taining to those notes, and that $6500 worth of 
merchandise. 

Q.. Did that authority come in writing? 

A. I don’t recall whether that did or not. The 
authorization is in that telegram you presented 
here. 
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Q. No it isn’t. The telegram refers to some 
letters they sent, or you sent them. 

A. There was considerable correspondence 
about the matter of that $6500 worth of tires which 
Munnell & Sherrill wished to return. 

Q. Now wire was sent by your company to you, 
“Munnell & Sherrill make complete settlement along 
lines your letters nineteenth have all tires returned 
San Francisco branch get notes for balance includ- 
ing interest since due seven per cent.” Where is 
your letter stating what kind of a settlement you 
made? You haven’t produced it here. 

A. I haven’t it. 

Q. You haven’t got it here? 

A. I don’t think was instructed. I could have 
got it. 

Q. You knew was a law suit on here, and there 
was a dispute between us with reference to what 
you did do, and what you agreed to do? 

A. Well I did what I agreed to do, didn’t I? 
I accepted this $6500 worth of merchandise and 
their five notes. 

Q. And you agreed with Munnell & Sherrill 
that the stock which they didn’t ship back they 
could keep here, and that you would give them pro- 
tection on it, unless the trade price commission 
prohibited you from doing it. Isn’t that true? 

A. I did not. 

Q. What? 
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A. There was no specific agreement along that 
line. 


Q. You did talk over the proposition of whether 
you would give them an agreement, didn’t you? 
Protection on these goods that they kept? 

A. I did, yes. 

Q. And you told them that you were willing to 
give them that agreement unless the Federal Price 
Commission or Trade Commission—whatever you 
call it—entered a ruling making such an agreement 
unlawful, or words of like effect and meaning, 
didn’t you? 

A. The matter came up, Mr. Liljeqvist, if you 
will allow me to answer this in my own way—the 
matter came up here yesterday about this case, re- 
ferring to Spring dating purchases, when these 
notes were given, and something was said about 
price protection being the usual thing on Spring 
dating goods. Now I had no authority to tell Mun- 
nell & Sherrill or neither did I tell them, that when 
they gave me those notes, or sent those notes into 
our factory, that these goods would just automati- 
cally revert in their purchase, don’t you see, on the 
Spring dating terms. I didn’t tell them that. I 
couldn’t have told them that. : 

Q. You understood that they were going to have 
the right to take these same goods that they kept 
and sell them to dealers on Spring dating terms, 
didn’t you? 
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A. I didn’t know how they were going to sell 
them to their dealers. 

Q. You didn’t know how they were? 

A. No; whether Spring dating terms or whether 
current. 

Q. What were you taking up in reference to 
their getting other terms, unless the Federal Trade 
Commission otherwise ordered? 

A. They brought that matter up. 

Q. But you agreed that unless the Federal 
Trade Commission otherwise ordered, that they 
should have them upon those terms? 

I did not. 

Sure of that? 

I am sure of it. 

You heard their testimony that you did? 

I heard it. 

But you haven’t the letter written by you to 
your factory showing the terms upon which you 
did make that settlement, have you, here? 

A. No, I haven’t. 

Q. Your telegram shows you did send a letter 
showing the factory the terms of the settlement 

A. That letter was sent from my office in San 
Francisco. 

Q. You have copies of all your correspondence 
except that? 

A. No, I don’t think the correspondence is com- 
plete. 


OPOopop 


Edgar T, Munnell and Arthur J. Sherrill — 497 


(Testimony of W. G. Fitzgerald.) 
Q. Now next following, the May price reduction 
took place, didn’t it? 


A. Yes. 
Q. And you came up here in June, didn’t you? 
A. Yes. 
Q. And they talked to you about the rebates? 
A. Yes. 
Q. They sent you a list of all tires upon which 


they claimed they should have a rebate, and which 
they claimed was pursuant to your agreement, at 
the time you made the note settlement? 


A. They sent up quite a list of tires but they 
didn’t claim rebate on everything that was con- 
tained on that list. 

Q. They claimed rebate in accordance with your 
agreement, the agreement they claimed you made 
in December, when they gave the notes? 

A. Yes, sir. 

Q. And you ‘had a conference between you, and 
you told them it would amount to between $3500.00 
and $4000.00 to make that rebate? 

A. Yes, glacing at the list I would surmise that. 

Q. And it was stated by you at that time that 
a fair amount of rebate under the circumstances 
would be the amount of one of these notes? 

A. I said if you are able to get rebate on those 
tires, I should think it would amount to about the 
equivalent of a note. 

Q. You didn’t tell them at that time they were- 
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n't going to get any rebate, or that they weren’t 
entitled to a rebate, did you? 

A. I did not. 

Q. Did you tell them if they did get a rebate it 
shouldn’t amount to more than the equivalent of 
that note? 

A. I thought it would amount to about that. 

Q. But you understood they claimed at that time 
that you had made an agreement for a rebate when 
they kept the goods back there in December, and 
they gave the notes, didn’t you? 

A. Repeat that question please. 

Q. You understood at that time, at that con- 
versation, that they claimed they had an agreement 
with you that they should get a rebate upon the 
goods which they had retained at the time they 
made the note settlement? 

A. Well there was nothing ever definitely done 
about—that is there were no definite promises given 
these gentlemen they were going to get a price re- 
duction. It was just general assumptions. 

Q. It was just general assumption they would 
get it? 

A. On their part, yes. 

@. And on your part? 

A. Not altogether. 

Q. What you said to them led them to under- 
stand that at the time they signed these notes and 
made this settlement, that they would get that pro- 
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ection unless the Federal Trade Commission other- 
wise ordered? 

A. I did not. 

Q. Sure of that? Well later on, you testified 
in your direct examination, that when they took 
the matter up with you again you again suggested 
that they should hold out one of the notes until 
they should get the rebates they were entitled to. 
I kept your exact language. I kept your exact lan- 
guage. That is what you testified to, didn’t you? 

A. I will tell you about that, Mr. Liljeqvist. 

Q. ‘Hold on, you can explain afterwards. You 
testified to that? 

A. I did. 

Q. Later on you told them they should hold out 
one of these notes until they got the rebate they 
were entitled to? That is what you testified, in 
those words, didn’t you? 

A. I said that— 

Q. Answer the question first, then you can ex- 
plain. 

A. What was the question again? 

Q. I say you testified on direct examination 
that you told Munnell & Sherrill some time in De- 
cember, 1921, that they should hold out one of these 
notes until they should get the rebate they were 
entitled to. Didn‘t you? 

A. That is correct. 


Q. And they were entitled to a rebate? 
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A. To the extent of about $500 I think. 

Q. To the extent of $2633 and some cents, the 
amount of that note? 

A. That statement shows that they got the re- 
bate they were entitled to, ultimately. 

Q. But you told them to hold out that note? 

A. Until they got it. And they got it. 

Q. And we are holding out that note until we 
get that rebate through the verdict of this jury. 

Mr. BISCHOFF: That is side play. 

Q. Didn’t you tell them absolutely at that time 
that they were entitled to that rebate and they 
should hold out that note? 

A. I did not, Mr. Liljeqvist. 

Q. Didn’t you before that time tell them that 
you would issue a credit memorandum for the 
amount of the rebate represented by this stock that 
they kept on hand in December due to the price 
decline of May 10, 1921? 

A. They got those credits, the statement shows 
that. 

Q. How did you arrive at the amount you claim 
they were entitled to? 

A. I arrived at the amount—or I didn’t arrive 
at it myself, we have an office force that does those 
things—we took that list they sent to us and went 
through the serials and we segregated those tires 
from the list that had been purchased sixty days 
prior to the decline, and it was on those tires that 
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they got the rebate, the tires that they purchased 
sixty days prior to the decline. 
When was that done? 
A long time afterwards. 
You gave them that credit in 1922? 
When? 
» 1922. 
A. I think you are mistaken there. 
Mr. BISCHOFF: Nothing of the kind, that 
credit memorandum is in evidence. 
Mr. LILJEQVIST: Why make such a state- 
ment. Let the jury settle it. 
Mr. BISCHOFF: You know it. Don’t misstate it. 
Q. Didn’t you issue your credit—part of the 
credit they claim they are entitled to, in 1922, on 
account of the May 10th settlement? 
A. I don’t recall. If you will let me glance at 
that statement I can tell you pretty quick. 
Q. You didn’t take any inventory when you 
were up here, did you? 
I didn’t have to. 
In June, 1921? 
In 1921? 
Yes. 
At the time, you mean, of the price decline? 
Yes, after the price decline. 
No, I didn’t take an inventory; they had it 
sent on to US. 
Q. You didn’t in any of these conferences that 
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you had with them, indicate that they were not en- 
titled to a rebate by reason of the May 10th decline, 
on the goods they kept in December? 

A. I don’t remember that. 

Q. As far as you were concerned, when you 
were here you agreed with them that they had a 
claim, a just claim there, and that they would get 
the matter straightened up, but later on the com- 
pany refused to carry this agreement into effect. 
Isn’t that the situation? 

A. No, sir. 

Q. That isn’t it? 

A. No. 

Q. They wrote a number of letters, one in Au- 
gust, asking for credit on this stock by reason of 
the May 10th decline, didn’t they? 

A. Have you their letter. there? 

Q. It has been offered in evidence. You never 
answered that letter, did you? 

A. I don’t know. I presume I did answer it. 
I am in the habit of answering my correspondence. 

Q. In other words, when you came up here and 
talked to these gentlemen you promised them cer- 
tain things, and when you got back to San Fran- 
cisco you refused to put those promises in writing, 
didn’t you? Isn’t that a fact? 

A. It is not. 

Q. You say you didn’t have any right or any 
power back there in December, to make an agree- 
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ment to guarantee Munnell & Sherrill against a 
price decline? 

A. I have not. 

Q. Isn’t it a fact that you did make an agree- 
ment of that kind shortly after? 

A. No, sir. 

Q. In January, 1921? 

A. I did not. 

Q. Didn’t you on January 17, 1921, or about that 
time, make an agreement with the Tire Service 
House of Seattle, Washington, in which you said in 
words to the effect, “in the authority invested in 
me as Pacific Coast Manager of the Mohawk Rub- 
ber Company, I accept the above order on the terms 
and agreements mentioned therein.” And you 
added, “full price protection in advent of decline, 
same to apply on stock in your hands, or your 
dealers.” 

A. On that particular order I know why I did 
that, and there is a reason for it. It was one order, 
one particular order. 

Q. It was the whole stock on hand? 

A. It was the whole stock on hand which cov- 
ered some Giant pneumatic tires they were holding 
up there for a special purpose. 

Q. Shortly after January 17, 1921, you did give 
a full price protection to the Tire Service House of 
Seattle, didn’t you? 

A. I did, with the authority of my company on 
that particular order. 
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Q. You had the same authority when you made 
this settlement you had on that of Munnell & Sher- 
rill, didn’t you? 

A. I did not. 

Q. And you haven’t your letter here that you 
wrote to them showing that you didn’t make that 
kind of an agreement, have you? 

A. I have not. 

Q. In that agreement you made with the Tire 
Service Company you said, didn’t you, We beg to 
advise that in the event of price decline you will be 
rebated to the extent of your stock; that is, you 
would be given a credit for the differential in what 
you paid for the tires, and the basis of your cost 
under the new schedule? 

A. On that particular order. 

Q. That is the same kind of an agreement you 
made within a month prior to that time, with Mun- 
nell & Sherrill. Isn’t that true? 

A. These people are not regular people with 
the Mohawk Rubber Company, and they were buy- 
ing these tires for a particular purpose. We were 
to send a man up there to help them with this 
proposition that they were going to put over; at 
the time this order was taken I didn’t know when 
I could get that man up there, whether it would 
be two months, three months or four months. Tires 
were on a decline at that time, and I wired my 
company for permission to give these people that 
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particular protection on that particular order, and 
they got it. 

Q. You gave them on that order? 

A. On that order. 

Q. And you say you didn’t give it to Munnell 
& Sherrill on what they had? 

A. I did not. 

Q. Now didn’t you on January 12, 1921, or about 
that time, make a contract with the Knott-Atwater 
Company? 

A. I did. 

Q. At Spokane, Washington? 

A. I did. 

Q. On which you gave them unlimited price 
protection? 

A. On that particular order. One order, which 
was to be shipped into Montana. 

Q. There were two firms to which you gave full 
price protection, didn’t you? 

A. I did, on two orders. 

Q. And you didn’t give to Munnell & Sherrill, 
you claim? 

A. I did not. 

Q. How do you expect Munnell & Sherrill to 
sell these tires, go out and sell them on Spring dat- 
ing orders, and make a contract protecting the 
dealers, unless they had protection against a de- 
cline? 

A. On this Munnell & Sherrill proposition was 
a difference thing altogether than these two mat- 
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ters which you have just brought up. Munnell & 
Sherrill were an established distributor of the Mo- 
hawk Rubber Company. They knew exactly what 
our terms were; they knew what every other dis- 
tributor’s terms were, that bought automobile tires. 
If I came up here and sold Munnell & Sherrill one 
order for a special service, the chances are they 
would have gotten the same agreement which you 
see on these two letters you have in your posses- 
sion. 

Q. Asa matter of fact, Munnell & Sherrill were 
a great deal bigger dealer than these people, and 
were entitled a great deal more to this kind of pro- 
tection than these men were, as a matter of fact? 

A. No they were not. Munnell & Sherrill were 
not entitled to unlimited price protection on $15,000 
or $20,000 worth of tires to be held an indefinite 
length of time. 

Q. You know if you had not given that agree- 
ment they would have shipped the entire bunch of 
tires to you at San Francisco? 

A. No they wouldn’t; they couldn’t have shipped 
them back. They might have shipped them back, 
but no reason we would accept them. 

Q. You had an understanding you would take 
them back before that time? 

A. Wdidotysir. 

Q. You did not? 

A. I did not. 
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Q. It wasn’t their fault they had this back 
stock? 

A. It wasn‘t? 

Q. Later on when this Cassidy deal came up, 
who took that matter up? How did that matter 
first come to your attention? 

A. What matter? 

Q. That resulted in Cassidy deal. 

A. Mr. Cassidy, as I mentioned a few minutes 
ago, was in San Francisco, and dropped into my 
office and told me he was very much dissatisfied 
with the line of tires he had at present—at that 
time. He wanted to know how Munnell & Sherrill’s 
account was progressing, and I told him it was not 
as large as we would—they were not furnishing us 
with the volume of business that we would like to 
get out of Portland. So he says, “Well if you ever 
see fit to make a change up there,” he says, “let 
me hear from you, and possibly we can get to- 
gether.” 

Q. So then the proposition that resulted in the 
change really came from the desire of Cassidy to 
handle your line, didn’t it? It was initiated in that 
way? 

A. Yes. 

Q. And ultimately resulted in the transaction 
which is involved in this suit? 

A. I don’t know as it did. 

Q. When you came up here to Portland you 
talked with Cassidy, didn’t you? 
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A. I did. 

Q. And the result of that was a transaction 
occurred in which a lot of tires were turned over to 
Cassidy which is the subject of this dispute? 

A. Yes, sir. 

Q. And you gave a written letter of instruc- 
tions, which there is no dispute about. Your in- 
structions there? 

A. But you will note that letter there mentions 
specifically— 

Q. You had authority to write that letter of 
instructions, didn’t you? 

A. I did. 

Q. As a matter of fact, your letter that has 
been offered in evidence by your counsel here, states 
that you had authority to make territorial arrange- 
ments, doesn’t it? 

A. True. 

Q. And other things, it says. Now what are 
the other things you had authority to do? 

A. Well I have authority to make—to sell mer- 
chandise, to make territorial arrangements, to hire 
salesmen, and to conduct the selling end of our 
business. 

Q. And in making territorial arrangements nat- 
urally you, way out here on the Pacific Coast, and 
the company way back East, they leave things in- 
cident to consummating the deal for territorial ar- 
rangements, to your judgment, don’t they? 
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A. Largely. 

Q. And in making the territorial arrangement, 
and the transfer of this Mohawk line to Cassidy, 
you had authority for Munnell & Sherrill to turn 
over their entire stock to Cassidy, if you should 
make that agreement, didn’t you? 

A. If I had seen fit, yes. 

Q. You had a right to do that, and you don’t 
deny that was within the scope of your authority ? 

A. No. 

Q. You are simply now claiming that they 
didn’t have any right to turn these tires over? 

A. Just matter of— 

Mr. BISCHOFF: Just a moment. I object to 
that, may it please the Court. Our contention has 
been all along that the plaintiff could not be bound 
by any assumption of authority upon the part of 
any agent, especially where he was acting with 
knowledge of certain limitations. 

COURT: This goes to Mr. Fitzgerald’s under- 
standing of his authority. 

A. Just a matter of re-selling stock of merchan- 
dise, provided Cassidy would have accepted these 
goods they had turned over to him. 

Q. What I am asking you is this: It was within 
the scope of your authority, as a matter of fact, 
was it not, to have had Munnell & Sherrill, in con- 
sideration of cleaning up their business and turn- 
ing it over to a new distributor, turn their entire 
stock over to Cassidy? 
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A. Provided Cassidy would have accepted it. 

Q. No. I say that is within the scope of your 
authority? 

I say provided Cassidy had accepted it. 

But Cassidy testifies he did accept it, didn’t 
he 
He did not. I don’t think. 

He did not? 

No, he didn’t accept. 

As a matter of fact Cassidy did accept these 
tires, didn’t he? 

A. No, he did not. 

Q. As a matter of fact you had an agreement 
with Cassidy, didn’t you, that he should take over 
these tires, and what he didn’t sell or dispose of he 
should ship back to San Francisco, and you would 
give an extra discount? 

A. I did. 

Q. You did have an agreement of that kind? 
Didn’t you have an agreement with Cassidy that he 
should take these tires, and what he didn’t sell or 
want he could ship back to San Francisco? 

A. It was agreed that Mr. Cassidy was going 
to accept from Munnell & Sherrill Company only 
merchandise that was popular, and what I might 
say, current merchandise. Mr. Cassidy—anybody 
that knows him very well will bear me out in the 
fact that he is a stickler for new merchandise, and 
he was so afraid that he was going to get some old 
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merchandise, even in these popular sizes and sale- 
able sizes, from Munnell & Sherrill, that I told him 
that if he had a few of them left over and he was 
afraid of them, that he could send them back. 

Q. As a matter of fact you went over this list 
and you found some sizes there he might not be 
able to dispose of? You told him that was all right, 
if you don’t sell them send them back to San Fran- 
cisco, or words to that effect? 

A. I did not. 

Q. You heard his testimony? 

A. I did. 

Q. Wasn’t that testimony true? 

Mr. BISCHOFF: That is for the jury. 

A. I don’t recall his exact testimony. 

Q. As a matter of fact, you testified on direct 
examination you did not know the particular kind 
or character of merchandise that was to be turned 
over by Munnell & Sherrill to Cassidy, and it wasn’t 
agreed, the particular kind or character, and wasn’t 
limited, was it? 

A. Well it was mentioned, that the merchandise 
of course would be saleable popular stuff. 

Q. Where was that mentioned? 

A. That was mentioned to Mr. Cassidy, and I 
think it was mentioned also that Sunday morning 
with Mr. Sherrill and Mr. Munnell, and Mr. Cassidy 
and myself, when we were holding our conference. 
nell & Sherrill in writing or otherwise, that they 

Q. Asa matter of fact you didn’t instruct Mun- 


512 The Mohawk Rubber Co. vs. 


(Testimony of W. G. Fitzgerald.) 
were limited in the quantity of tires which they 
could turn over to Cassidy? 

A. I think my letter simply states it was mer- 
chandise that will be acceptable to Mr. Cassidy and 
also themselves, that is, sizes and quantities. 

Q. Didn’t you testify on direct examination 
that you had no conversation with Munnell & Sher- 
rill as to the character of the stock to be turned 
over to Cassidy? 

A. Repeat that question, please. 

Q. Didn’t you testify on your direct examina- 
tion that you had no conversation with Munnell & 
Sherrill as to the character of the stock to be turned 
over to Cassidy? 

A. Well there was nothing said to Munnell & 
Sherrill as to any particular size or style of tire 
that they were to turn over to Cassidy. 

Q. They were not forbidden to turn over any 
of that stock to Cassidy, were they? 

A. No. 

Q. You didn’t tell them that some of this, cer- 
tain stock here, you can turn over to Cassidy, and 
keep the balance; the remainder you must keep 
yourself, did you? 

A. No. 

Q. You didn’t say that. You didn’t say: You 
turn over to Cassidy half a dozen of this size and 
a dozen of this size, and four of five of this size, 
or anything of that kind, did you? 

A. No. 
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Q. You didn’t limit it in any respect in that 
way, did you? 

A. No. 

Q. The quality or characted or quantity wasn’t 
limited in any conversation you had with Munnell 
& Sherrill? 

A. No. 

Q. Now isn’t it true, Mr. Fitzgerald, that in 
December when you made this agreement, you felt 
that under the circumstances of the tire business 
as it had been that year, and the experience that 
Munnell & Sherrill had had up here in handling 
your line, that you had the right, in behalf of the 
factory, when you did give them price protection 
in case of a decline? 

A. Didn’t I think I was doing right in behalf of 
the factory, to give that price protection? 

Q. Yes. 

A. I didn’t give that price protection. 

Q. You didn’t do that? 

A. I did not. 

Q. But in the following year when you came 
back here they talked over with you about these 
rebates, when you talked about this note; instead 
of making it $3500 or $4000 didn’t you consider you 
were doing the right thing on behalf of the factory, 
giving them rebate to that extent, and that is the 
reason you did give it to them? 

A. I didn’t give it to them. 

Q. You did not? 
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A. I did not. 

Q.. Now you don’t deny, do you, that you went 
up on the second story, the second floor in the 
wholesale business of Munnell & Sherrill, and went 
over that stock? 

A. As I mentioned early this morning, I am not 
sure about that, I wouldn’t care to commit myself. 

Q. This sheet here, pink sheet, that has been 
offered in evidence, is in your handwriting, isn’t it, 
the pen? 

A. Yes, sir, that is my handwriting, yes. 

Q. Don’t you remember going out through the 
warehouse, through the store there, the wholesale 
store, and going over these tires, and marking them 
down on some tags, and coming back later on and 
writing this out from the tags you made? 

A. Munnell & Sherrill, you know carry their 
stock on two floors; it is in three establishments, 
their retail store, and the first and second floor of 
their wholesale store. I am under the impression 
that Sherrill and myself just went over the stock 
on the first floor, which is the stock that they carry 
down there for current requirements, but it is pos- 
sible that we went on the second floor also. JI am 
not sure about that. 

Q. They claim that you did, but you now deny 
it, do you? 

A. I won’t deny that. 

Q. Simply a question of an old transaction. It 
is easy to forget some things, isn’t it? 

A. Why certainly. 
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Q. Now, do you remember whether you made 
any inventory on little cards, little tabs, and later 
on came in and wrote this down from these tabs? 

A. Yes, sir. 

Q. You remember at least doing that? 

A. Yes, but as I mentioned, J think that part 
of that list was taken from their card system which 
- they had in the office. 

Q. You think so? 

A. I think so. 

Q. But you are not sure of that; just your im- 
pression? 

A. No, I am not sure. 

Q. Now, to the left of this list where your hand- 
writing appears, are some pencil notes of “2,” “2,” 
“2.” Do you remember when these were made? 

A. No, I do not. 

Q. You don’t remember whether at that time 
it was made, or at the conference down there at 
Cassidy’s, when they marked those numbers down 
there, the amount that they would keep out for 
their own store? 

A. I really don’t know what those figures in- 
dicate. 

Redirect Examination. 
Questions by Mr. Bischoff: 

I want to call your attention to these two orders, 
this Seattle order and this Spokane order. 

A. Yes. 

Q. At the time that you gave them this protec- 
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tion against decline in prices, was that upon stock 
that they had had in their possession for a year or 
more, like Munnell & Sherrill, or was it upon an 
order placed at that time? 

A. It was one particular order they were plac- 
ing at that time. 

Q. And that was in effect a dating order, mer- 
chandise to be shipped on that order in the future 
and to be protected against decline? 

A. For that one particular order. 

Q. But it was not the merchandise which these 
people had on their hands for a year or more, like 
Munnell & Sherrill? 

A. They didn’t have any, Mr. Bischoff, because 
they were not real customers of ours; they simply 
bought two bills which each of these customers 
paid—one bill from each of the customers. 

Q. In other words, if Munnell & Sherrill had 
placed an order with you, say in December or Jan- 
uary, for new merchandise, they would have gotten 
an agreement for price reduction in accordance 
with letter which you gave them? 

A. Absolutely. 

Q. Which they have? 

A. Absolutely. 

Recross Examination. 
Questions by Mr. Liljeqvist: 

Did your company attempt to repudiate that 
agreement, or attempt to have a lawsuit against 
this very agreement in Seattle? 
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Mr. BISCHOFF: Objected to as incompetent. 

COURT: I don’t think that is competent. 

Witness excused. 

Plaintiff rests. 

Defendant rests. 

Mr. BISCHOFF: I wish to submit a motion for 
a directed verdict at this time. 

At this time the plaintiff moves for direction of 
a verdict in its favor on the ground that it has 
established a prima facie case, and that no issue 
had been raised by the evidence with respect to 
any material allegation of the complaint; on the 
ground that the defendant has failed to establish 
by competent evidence any of the defenses set forth 
in their answer. In this connection I wish to call 
the attention of the Court to the pleadings upon 
which the defendants are here, first to the small 
item of $249.00 which they claim. All the allega- 
tions in the pleadings are contained in one para- 
graph, that is, it is repeated two or three times, but 
all in the same language. 

Now, with respect to the third defense, the third 
note is attempted to be alleged in this third defense, 
irrespective of the other items, and they say that 
note is discharged by the agreement made in June. 
That agreement is to be found in the 8th paragraph 
of that third defense. Now, in the last analysis, 
this is an attempt to set forth what we might term 
an account stated, attempting to indicate that there 
was a difference as to the amount of the indebted- 
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ness, which had been computed, and that they had 
agreed upon an amount and had agreed as to the 
payment thereof and as to the manner of payment, 
and we submit that the evidence falls short of 
establishing that defense for several reasons: 

COURT: I think his authoyity is a question for 
the jury. Mr. Fitzgerald testified that he had au- 
thority to make any contract that he did make. 

Mr. BISCHOFF: An agent can’t bind his prin- 
cipal by assumption of authority. I have authority 
of the Supreme Court of the United States— 

COURT: You need not take up the time of the 
Court on that question. 

Mr. BISCHOFF: If the Court has made up its 
mind on that question I will pass to the one with 
respect to the $9800.00 credit which they claim and 
on which we ask for a directed verdict in favor of 
the plaintiff, on the ground that there is failure of 
proof of the defense set forth in the answer, in 
other words they fail to establish the contract set 
up in the answer but attempt to establish a con- 
tract of a different character. Their allegation is 
that they made a definite and unconditional agree- 
ment with plaintiff that plaintiff would take back 
all the stock that Munnell & Sherrill had on hand. 

COURT: It seems to me the questions in this 
case are for the jury. So far as the pleadings are 
concerned you made no objection to the form of the 
pleadings until after the evidence was all in, and 
all the presumptions are in favor of its validity and 
the sufficiency of the pleadings as far as the $249.00 
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is concerned; while it is nct as definite and certain 
as it ought to have been made and might have been 
made if the objection had been made earlier, it is 
too late now to do that because all the presump- 
tions are in favor of its sufficiency. 

Now, the theory of the defense, as I recall the 
testimony, is based upon the list sent to them by 
the plaintiff, and upon which the plaintiff makes its 
own estimate of $110.68, so there is no controversy 
about the particular tires that are involved. It 
wasn’t necessary for the defendant to go any fur- 
ther and make any additional proof because the 
plaintiff had, by its own statement, admitted that 
it received these tires and that the defendants were 
entitled to a rebate upon these particular tires, and 
it is only a question as to the amount of the rebate, 
and there has been some testimony in reference to 
that. 

Now, as far as the third defense is concerned, 
it is simply a question of an agreement—whether 
there was an agreement between these people, a 
valid agreement, in settlement of that disput or 
whatever it was concerning the rebate—that it 
should be adjusted by the cancellation of one of the 
notes. Now, whether Mr. Fitzgerald had authority 
to make that kind of a contract is I think, under 
the evidence in this case, a question for the jury. 

The other matter, I think, is fully covered by 
the pleading, at least the testimony is within the 
allegations of the answer as it now stands, and for 
these reasons the motion will be overruled. The 
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jury should understand, however, that all these 
questions of fact are to be determined by them, and 
they are not to be influenced in any way by the 
overruling of the motion for a directed verdict. 

Mr. BISCHOFF: Save an exception. 

Mr. LILJEQVIST: I wish to interline in para- 
graph II, 6th line, on page 15, the words “remain- 
ing unpaid” and insert after the words “plaintiff 
herein.” 

And that the word “second,” fifth line, 11th 
paragraph, page 10 be changed to read “first.” 

Mr. BISCHOFF: I object to an amendment that 
will have any effect upon the pending issue as to 
what additional credits they are entitled to. 

IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF OREGON 
Mohawk Rubber Company, Plaintiff, 


VS. 

Munnell & Sherrill, Defendants. 
Instructions 
(R. 8S. Bean) 


Portland, Oregon, June 20, 1023. 
Gentlemen of the Jury: 

Now, Gentlemen, this case is somewhat compli- 
eated, and I shall try to state to you as clearly as I 
can the issues you are to try. The action is brought 
by the Mohawk Rubber Company, the plaintiff, 
against Munnell & Sherrill to recover on three 
promissory notes executed by the defendants on 
the second of December, 1920, and due, one on 


Mdgar T. Munnell and Arthur J. Sherrill 521 


February 10, 1921, one cn April 10, 1921, and the 
third on May 10, 1921, and in addition to recover 
a balance alleged to be due on open account. It is 
charged in the complaint that between the 8th of 
November, 1920, and the 9th of November, 1921, 
plaintiff sold and delivered to the defendant on open 
account goods, wares and merchandise of the value 
of $11,739.75. This allegation is admitted; so that 
it is admitted by the answer and by the defendants 
in this case that they made, executed and delivered 
the three notes set up in the complaint as alleged; 
and that in addition to that they purchased from 
the plaintiff between November, 1920, and Novem- 
ber, 1921, $11,739.75 worth of goods, wares and 
merchandise. 

Now, the complaint sets up that these notes and 
no part of them have been paid, and that there is 
now due and owing on the three notes the amount 
of the face thereof with interest from date to the 
present time at the rate of seven per cent per an- 
num, and that in addition the note provides for the 
payment of a reasonable attorney’s fee in case of 
suit or action there, and the plaintiff is claiming, 
in addition to the face of the notes and interest, 
reasonable attorney’s fee for the prosecution of this 
action. That reasonable fee J believe is alleged to 
be $250.00 on each note of $750.00. 

There is a question as to the amount of the 
credit the defendant is entitled to on the open ac- 
eount. The plaintiff says they are entitled to a 
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credit of $5006.74, leaving a balance due on the 
open account of $6733.01, but as I understand the 
evidence as given on the trial, it appears that the 
defendants are entitled to a credit in addition to 
the $5000 admitted in the complaint. The amount 
of that you can ascertain from the itemized bill that 
is attached to one of the depositions in this case, 
keeping in mind, however, in doing that, that it 
contains items which are not properly to be credited 
on this particular account, because they were for 
matters that occurred, some of them, prior to the 
settlement of December, 1920, some six thousand 
dollars or more for tires that were returned. You 
will recall that the evidence shows that at the time 
these notes were given there was an agreement 
that defendant should return to plaintiff certain 
tires and receive credit for them, and in pursuance 
of that agreement defendant did send to San Fran- 
cisco some tires of the value of six or seven tho:. 
sand dollars and received credit. So, as I under- 
stand it—and you are not bound by my understand- 
ing unless it conforms to your own conclusions after 
you have examined the evidence—the defendant is 
entitled on the open account to a credit of $3011.11 
in addition to the $5006.74 or a total credit of 
$8017.85, leaving a balance due plaintiff on the open 
account of $3511.90. 

Now the defendants make in substance two de- 
fenses to this action: First, they say that the third 
note, or the note referred to in the third cause of 
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discharged by an agreement between them and the 
representative of the plaintiff, made in June, 1921. 
Their contention, as I understand the testimony, is 
that at the time the notes were given in December, 
1920, it was agreed between them and the repre- 
sentative of the plaintiff that the defendants should 
have an unlimited protection against price decline 
on all tires that they might have on hand at the 
time the reduction in price went into effect, and that 
that reduction went into effect in May, 1921. And 
that thereafter, and in June of that year, they had 
an understanding and agreement with a represen- 
tative of the defendant company by which, in set- 
tlement of their claim for a rebate on these tires 
because of the decline in price, it was agreed and 
understood between the parties that the third note 
set out in the complaint should be cancelled and 
surrendered by the plaintiff, and they set up that as 
a defense against that particular note. 

Now, referring to that question and to that note, 
the only defense interposed against it is that the 
plaintiff and the defendants entered into an agree- 
ment that it was to be discharged by giving this 
credit for rebates on the stock of merchandise which 
they had on hand, due to reduction in price of tires 
which was announced on or about May 10, 1921. 

The claim for $249.11, to which I will call your 
attention later and the claim for some $98000 for 
tires turned over by the defendant to what we may 
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refer to for convenience as Cassidy, have nothing to 
do with the defense to this third cause of action. 
The only thing you are to consider in determining 
whether the plaintiff is entitled to recover on this 
note is whether or not the agreement was made as 
defendants contend for. The burden of proof in 
this respect is on the defendants and before they 
are entitled to a verdict on this defense they must 
satisfy you by a preponderance of the evidence that 
the plaintiff did agree to discharge that note in 
liquidation of all rebates that the defendants might 
have been entitled to by reason of the May decline 
in prices. In order to find that such an agreement 
took place, it is necessary for the defendants to 
establish first: That they were in fact entitled to 
a rebate for the decline in prices; second, that the 
plaintiff, through Mr. Fitzgerald, agreed to com- 
promise the claim by cancelling the third note; and 
third, that Fitzgerald had authority to make such 
an agreement on behalf of the plaintiff. If these 
three elements are not all present that agreement 
is not established and the plaintiff is entitled to a 
verdict upon the note irrespective of your deter- 
mination in respect to the first, second and fourth 
causes of action. 

Now the plaintiff, or a party is not bound by 
promises or agreements made by one assuming to 
be an agent unless he has authority to represent 
his principal, so that in this case the plaintiff would 
not be bound by any agreement or promises made 
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by Fitzgerald unless you find that he had authority, 
to make such promises or agreement. Now, an 
agent’s authority may be either expressed or im- 
plied. It may be expressed when it is contained in 
some written instrument that shows his exact au- 
thority. It may be implied from the course of deal- 
ing, and from the holding out, as we say, and as to 
third parties the principal is bound by the acts of 
his agent not only when exercised in pursuance of 
actual authority but also within the scope of his 
apparent authority arising from the manner in 
which his principal has held him out to the public 
in the absence of knowledge or information to the 
contrary. This authority of an agent to bind his 
principal in contracts made with third parties is 
measured not only by the agent’s express obliga- 
tion or authority, but also by that which he is held 
out by his principal as possessing, providing how- 
ever, that the third party has reason to believe and 
did believe that the agent was acting within and 
not exceeding his authority. But it is equally well 
settled that one who deals with an agent knowing 
that he is clothed with a circumscribed authority 
and that his act transcends his authority cannot 
hold his principal, and this is true whether the 
agent is general or special, for a principal may limit 
the authority of one as well as the other. So that, 
while Mr. Fitzgerald was the Pacific Coast Manager 
of the plaintiff, and while parties dealing with him 
without any knowledge of the limitation on his 
authority had a right to assume that he possessed 
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the authority usually exercised by persons occupy- 
ing such positions, and if they did do relying on 
his apparent authority, his acts would be binding 
upon his principal. But if, in dealing with Fitz- 
gerald, these defendants knew that he was exceed- 
ing his authority or that he had no authority to 
make the particular contract alleged to have been 
made, then such agreement would not be binding 
upon the plaintiff for one dealing with an agent 
whose authority is known to be special or limited 
deals at his peril. And, if you find from the evi- 
dence that the defendants knew or should have 
known the conditions that existed, that the author- 
ity of Fitzgerald was limited, the plaintiff will not 
be bound by any agreement or promises alleged to 
have been made by him contrary to and in disre- 
gard of such limitation, even if you should find that 
he did make them, unless you also find that plaintiff 
had given him express authority to make such ar- 
rangement. 

Now, these instructions will apply to any and 
all contracts alleged to have been made by Mr. Fitz- 
gerald. Now, if you find that plaintiff is entitled 
to recover on the note set out in the third cause of 
action, or after you have disposed of that question 
one way or another, then you will be called upon to 
consider the other two questions in the case. 

The defendants claim that they are entitled to a 
credit of $249 and some cents as a rebate on tires 
which were purchased about September or Novem- 
ber of 1921. There is no controversy between the 
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Lurties, as I understand it, as to the right of the 
defendants to credit for a rebate on these tires 
but the controversy as as to the amount. The 
defendants say it should be $249. The plaintiff has 
already given credit for rebate of $111.68 to the 
defendants, so that the difference between the par- 
ties on that item is $137.82. 


Now the next item is the credit that the defend- 
ants are entitled to by reason of the tires delivered 
by them to Cassidy. They claim a credit of $9814.20 
while the plaintiff says that they are entitled to a 
credit of only $1075, so that the difference between 
the parties upon that item is $8739.20. 

Now the disposition of this item depends upon 
what you find to have been the agreement between 
Fitzgerald and the defendants concerning the de- 
livery of the tires to Cassidy, and second, whether 
or not Fitzgerald had authority to make the con- 
tract that was made, whatever you may think it 
to be. 

Now, the defendants’ contention is that at the 
time they made the contract, that is September, 
1921, they made a contract with the plaintiff com- 
pany through Mr. Fitzgerald by which they were 
to deliver tires to Mr. Cassidy and were to receive 
a eredit for the tires so delivered. The burden of 
proof is on the defendant to substantiate that posi- 
tion, and if you find by a preponderance of the evi- 
dence that such a contract was made, then it will 
be necessary for you to determine the credit to 
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which the defendant is entitled by reason of the 
tires returned to Mr. Cassidy. 


Now, the contract is evidenced by the writing— 
the Fitzgerald letter of September 18, 1921. Under 
the contract the defendants are entitled to a credit 
for such tires as they delivered to Cassidy and 
which were agreeable to him and are entitled only 
to credit for such tires as were delivered and agree- 
able to Mr. Cassidy. It is therefore incumbent 
upon the defendants to establish what quantity of 
merchandise was delivered to Cassidy and agree- 
able to him, and it is immaterial how much they 
sent over, and it is also immaterial what disposi- 
tion Cassidy made of the tires as far as the plain- 
tiff is concerned. The only question for you to de- 
termine is, if the contract was made how much of 
the merchandise delivered by the defendants to 
Cassidy was agreeable to him. 


Now, that disposes of the issues in this case. 
You are first to ascertain, in order to arrive at a 
conclusion of the amount of the plaintiff’s claim; 
that consists of these promissory notes. The second 
cause—I am assuming now that you dispose of the 
third cause of action, and if you do—if you find 
that the defendants’ defense for that action is 
not good, then under this record the plaintiff would 
be entitled to a judgment for the amount of that 
note, at least would be entitled to claim the amount 
of that note with interest. Then you will ascertain 
the amount due on the other notes, and the amount 
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due on the open account, and that will state the 
plaintiff’s claim. 

Then as against that you will determine the 
amount of the credits the defendants are entitled 
to by reason of the rebate for the November de- 
livery, whether that is the amount claimed by the 
defendants, $249.00, or whether it is the amount 
admitted by the plaintiff, $111.68; and then. the 
amount of credit defendants are entitled to by 
reason of the tires delivered to Cassidy, and that 
will constitute the defendants’ claim, and the differ- 
ence, if any between the two, will determine your 
verdict. 

Now you are the exclusive judges of all ques- 
tions of fact in this case and of the credibility of 
the witnesses. There has been quite a sharp con- 
flict in some of the testimony. Try to reconcile the 
testimony on the theory that each of the witnesses 
was telling the truth if you can; if not then adopt 
that theory which seems to you under all the cir- 
cumstances most reasonable. 


IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF OREGON 
The Mohawk Rubber Company of New York, Inc., 

a corporation, Plaintiff, 
VS. 
Edgar J. Munnell and Arthur J. Sherrill, individu- 
ally and as co-partners doing business under the 
i firm name and style of Munnell & Sherrill, De- 
fendants. 
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Verdict 
We the jury impanelled to try the above entitled 
cause find a verdict in favor of the defendants 
herein. 
J. W. CROSSLEY, 
Foreman. 

U.S. DISTRICT COURT, DISTRICT OF OREGON 
Filed June 20, 1923. 

G. H. MARSH, Clerk. 

IN THE DISTRICT COURT OF THE UNITED 

STATES FOR THE DISTRICT Of OREGON 

Mohawk Rubber Company, of New York, Inc. a 

corporation, Plalntiff, 
VS. 

Edgar J. Munnell and Arthur J. Sherrill, partners, 
under the firm name and style of Munnell & 
Sherrill, Defendants. 

No. L-8946. 
Judgment Order 

Now at this day come the parties hereto by their 
counsel as of yesterday, whereupon the jury impan- 
elled herein being present and answer to their 
names, the trial of this cause is resumed. And said 
jury having heard the evidence adduced, the argu- 
ments of counsel and the charge of the Court, re- 
tire in charge of proper sworn officers to consider 
their verdict. And thereafter said jury returns to 
the Court the following verdict, viz: 

“We the jury impanelled to try the above en- 
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titled cause find a verdict in favor of the defend- 

ants herein. 

J. W. CROSSLEY, 
Foreman.” 

Which verdict is received by the Court and ordered 

to be filed, whereupon, 

IT IS ADJUDGED, That plaintiff take nothing 
by this action and that defendants do have and 
recover of and from said plaintiff, their costs and 
disbursements herein taxed in the sum of $25.55, 
and that said defendants have execution therefor. 
IN THE DISTRICT COURT OF THE UNITED 

STATES FOR THE DISTRICT OF OREGON 
The Mohawk Rubber Company of New York, Inc., 

a corporation, Plaintiff, 

VS. 

Edgar J. Munnell and Arthur J. Sherrill, individu- 
ally and as co-partners doing business under the 
firm name and style of Munnell & Sherrill, De- 
fendants. 

No. L-8946. 
Motion for a New Trial 
~ Comes now the plaintiff above named and moves 
for an order setting aside the verdict rendered in 
the above entitled cause and the judgment entered 
thereon, and for a new trial upon the following 
grounds, to-wit: 

1. Irregularity in the proceedings on the part 
of the defendants by which plaintiff was prevented 
from having a fair trial. 
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2. Misconduct of the defendants. 

3. Insufficiency of the evidence to justify the 
verdict. 

4, That the verdict is against law. 

5. Errors in law occurring at the trial and ex- 
cepted to by the plaintiff. 

S. J. BISCHOFF, 
Attorney for Plaintiff. 

This is to certify that in my opinion the fore- 
going motion is well founded in law. 

5. J. BISCHOFF, 
Attorney for Plaintiff. 

Please take notice that upon the foregoing mo- 

tion plaintiff will contend as follows: 
I. 

That defendants through their counsel were 
guilty of misconduct and of irregularities in the 
course of the trial which prevented plaintiffs from 
having a fair trial; in that defendants’ counsel, on 
numerous occasions throughout the course of the 
trial, made statements that the merchandise sold 
by plaintiff to defendants was defective and unmar- 
ketable and that said condition of the merchandise 
was the cause of defendants’ inability to meet their 
obligations to the plaintiff, although no such issue 
was raised by the pleadings, and said statements 
were made for the sole purpose of prejudicing the 
minds of the jurors against the plaintiff and for 
the purpose of inducing the jury to render a verdict 
upon considerations foreign to those presented by 
the pleadings. 
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II. 

That the evidence established affirmatively that 
Fitzgerald, the employee of the plaintiff, with whom 
defendants claimed to have made several contracts, 
had no authority to make any of the agreements 
claimed to have been made in this case, and there 
was no evidence in the record sufficient to create 
an issue of fact as to the scope of Fitzgerald’s 
authority to be submitted to the jury, it being the 
contention of the plaintiff that where a person deal- 
ing with an agent has knowledge of the limitation 
of the agent’s authority, the person dealing with 
such agent cannot rely upon the so-called implied 
or apparent authority, and that in such case a per- 
son dealing with an agent must ascertain the scope 
of the agent’s authority before entering into a 
contract with him, and under such conditions the 
question as to whether the agent had the requisite 
authority is one of law upon the facts established 
and not a question of fact. 

Il. 

That there is no evidence in the record to sup- 
port a finding that defendants did not know of the 
limitation of Fitzgerald’s authority. 

IV. 

That there is no evidence in the record to sup- 
port a finding that Fitzgerald did have authority 
to make the contract claimed by the defendants to 
have been made. 

V. 
That defendants failed to establish the first, 
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second, and fourth defenses set forth in their an- 
swer, with respect to the $9814 worth of merchan- 
dise, in that the defenses set up an absolute, uncon- 
ditional contract on the part of the plaintiff to take 
back that merchandise from defendants in consid- 
eration of their giving up their alleged right to ex- 
clusive agency, whereas, the evidence tendered by 

efendants tended to establish a conditional con- 
tract of accord and satisfaction or of novation, de- 
pending on contingencies which evidence was a var- 
iance from the pleading and fatal to the defense 
pleaded. 


VI. 

That defendants failed to establish the existence 
of a valid contract giving them the right to turn 
over the $9814 worth of merchandise in that, they 
failed to establish any consideration for the alleged 
agreement, it appearing affirmatively from the rec- 
ord that at the time of said agreement, defendants 
had no binding right to an exclusive agency and 
hence, the consent to a change of distributors did 
not constitute any consideration. 

VII. 

That defendants failed to establish the contract 
set forth in the third defense in that, there was no 
evidence of any consideration for the agreement to 
give unlimited protection on merchandise for which 
the defendants had already become absolutely and 
unconditionally liable, without any right to return 
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said merchandise, except upon the voluntary accep- 
tance of the plaintiff. 
VII. 

That defendants failed to establish the contract 
set forth in the third defense in that, there is no 
evidence in the record of authority on the part of 
Fitzgerald to make said contract. 

S. J. BISCHOFF. 
U.S. DISTRICT COURT, DISTRICT OF OREGON 

Filed June 27, 1923. 

G. H. MARSH, Clerk. 

IN THE DISTRICT COURT OF THE UNITED 

STATES FOR THE DISTRICT OF OREGON 

The Mohawk Rubber Company of New York, Inc., 
a corporation, Plaintiff, 
VS. 

Edgar J. Munnell and Arthur J. Sherrill, indi- 

vidually and as co-partners doing business under 

the firm name and style of Munnell & Sherrill, 

Defendants. 


No. L-8946. 


Affidavit in Support of Motion for a New Trial 
United States of America, 
State of Oregon, 
District of Oregon, 
County of Multnomah, - ss. 

I, S. J. Bischoff, being duly sworn on oath, de- 
pose and say that I am one of the attorneys for the 
plaintiff above named and tried the above entitled 
cause on behalf of the plaintiff; that the trial on 
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behalf of the defendants was conducted by L. A. 
Liljeqvist; that the action was brought to recover 
on three certain promissory notes made, executed 
and delivered by defendants to plaintiff and upon 
a cause of action for a balance due for goods sold 
and delivered by plaintiff to defendants; that the 
defenses interposed consisted of agreements for 
certain credits on account of merchandise returned 
and on account of rebates claimed to be due by 
reason of decline in prices. The pleadings pre- 
sented no claim on the part of the defendants that 
the merchandise sold by plaintiff to defendants was 
defective or of inferior quality or that it was un- 
marketable. For a more accurate statement of the 
issues, I refer to the pleadings in the above entitled 
cause and make the same a part hereof as though 
herein fully and at length set forth. 

That notwithstanding the fact that the plead- 
ings tendered no issue as to any defective material, 
defendants through their cousel persistently made 
statements to the jury and to the Court in the pres- 
ence of the jury at great length, in words and sub- 
stance and to the effect that the merchandise sold 
by plaintiff to defendants was of defective and of 
inferior material, and unsalable, attributed defend- 
ants’ inability to meet their obligations to plaintiff 
to that cause; that such statements were presented 
at the opening of the case to the jury over the ob- 
jection of the plaintiff, and defendants’ counsel 
sought and did succeed by every means possible in 
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bringing to the attention of the jury the contention 
that the merchandise was defective and that it re- 
sulted in hardships to the defendants. 

That I persistently objected to reference to the 
aforesaid subject matter and notwithstanding the 
fact that the Court sustained my objections in this 
respect, counsel for the defendants, nevertheless, 
persisted in presenting the same matter over and 
over again. 

That in view of the absence of any issues in this 
respect and the ruling of the Court at the early 
stage of the trial, the repeated statements of de- 
fendants’ counsel to and in the presence of the jury 
that the merchandise was defective and that defend- 
ants suffered by reason thereof, was calculated to 
and did prejudice the minds of the jurors against 
the claim of the plaintiff and prevented the jurors 
from giving the plaintiffs a fair and impartial con- 
sideration. That the repeated references by the 
defendants’ counsel in this respect were made for 
the express purpose of creating said prejudicial 
condition. 

S. J. BISCHOFPF. 

Subscribed and sworn to before me this 25th day 
of June, 1923. 

(Seal) GRACE SHEFFIELD, 

Notary Public for Oregon. 

My commission expires 4-7-24. 

U.S. DISTRICT COURT, DISTRICT OF OREGON 

Filed June 27, 1923. 

G. H. MARSH, Clerk. 
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IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF OREGON 
The Mohawk Rubber Company of New York, Inc., 

a corporation, Plaintiff, 

VS. 

Edgar J. Munnell and Arthur J. Sherrill, indi- 
vidually and as co-partners doing business under 
the firm name and style of Munnell & Sherrill, 
Defendants. 

Affidavit 

STATE OF OREGON, 

County of Multnomah, - ss. 

I, L. A. Liljeqvist, being first duly sworn, depose 
and say, that I have read the affidavit of S. J. 
Bischoff filed herein, and deny the allegations 
therein with reference to the argument to the jury 
regarding the alleged defective material; that i 
argued to the Court in several instances the ad- 
missibility of the evidence as to the inferior quality 
of the tires shipped by the plaintiff to the defend- 
ants herein in their business, and believed that evi- 
dence of such quality was admissible herein, and I 
deny that references to said alleged defective mate- 
rial was for the purpose of creating any prejudicial 
condition in the minds of the jury, and deny that 
any prejudicial condition was created in the minds 
of the jury. 

L. A. LILJEQVIST. 

Subscribed and sworn to before me this 2nd day 
of July, A. D. 1928. 

(Seal) WM. M. CAKE, 

Notary Public for Orezon. 

My commission expires Aug. 23, 1924. 
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U.S. DISTRICT COURT, DISTRICT OF OREGON 
Filed July 3, 1928. 

G. H. MARSH, Clerk. 

IN THE DISTRICT COURT OF THE UNITED 

STATES FOR THE DISTRICT OF OREGON 

The Mohawk Rubber Company of New York, Inc., 

a corporation, Plaintiff, 
VS. 

Edgar J. Munnell and Arthur J. Sherrill, indi- 
vidually and as co-partners doing business under 
the firm name and style of Munnell & Sherrill, 
Defendants. 

Memorandum by Bean, District Judge 

The motion for a new trial will be overruled. 
The authority of Fitzgerald was not material, as 
I take it, except as to the alleged contract for the 
cancellation of one of the notes, and as to that 
there was, in my opinion, sufficient evidence to take 
the case to the jury. 

The credit claimed of $249.00 for rebate on tires 
did not involve Fitzgerald’s authority. It was ad- 
mitted that the defendants were entitled to a rebate 
on certain specified tires and the dispute was as to 
the amount. 

There can be no reasonable question on the rec- 
ord but what Fitzgerald had authority to make the 
agreement of September, 1921, transferring the 
business from the defendants to Cassidy, and under 
that contract defendants were authorized to turn 
over to Cassidy any tires or tubes that they had 
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in stock and in any quantity or sizes that might 
be agreeable to themselves and Cassidy, and for 
such quantity as was thus turned over they were 
entitled to credit on their account. The only ques- 
tion therefore on that branch of the case was the 
quantity and value of the tires delivered to Cassidy 
in pursuance of such contract. 

I am not prepared to hold that there was such 
misconduct on the part of counsel for defendants 
as would justify a new trial, although I am of the 
opinion that he should have desisted from repeat- 
edly offering evidence concerning the alleged defec- 
conformed to the ruling of the Court and relied on 
his exception of it was error. But a large discre- 
tion is necessarily allowed an attorney in present- 
ing his case, and so long as it does not appear that 
he knowingly and intentionally intended to influ- 
ence and prejudice the jury by his conduct, his 
clients should not be made to suffer. 

Portland, Oregon, July 30, 1923. 

U. S. DISTRICT COURT, DISTRICT OF OREGON 

Filed July 30, 1928. 

G. H. MARSH, Clerk. 
IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF OREGON 
Mohawk Rubber Company, 
VS. 


Edgar J. Munnell, et al. 
No. L-8946. July 30, 1923. 


This cause was heard by the Court upon the 
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motion of defendants for a new trial herein, plain- 
tiff appearing by Mr. S. J. Bischoff, of counsel, and 
defendants by Mr. L. A. Liljeqvist, of counsel, and 
the Court having heard the arguments of counsel 
and being fully advised in the premises, Upon Con- 
sideration Thereof, 

IT IS ORDERED that said motion be and the 
same is hereby denied. 

And now, because the foregoing matters and 
things are not of record in this cause I, R. 8. Bean, 
District Judge and the judge trying the above en- 
titled action in the District Court of the United 
States, for the District of Oregon, hereby certify 
that the foregoing bill of exceptions truly states 
the proceedings had before me on the trial of the 
above entitled action and contains all the evidence, 
both oral and written, introduced by all of said 
parties through said trial, and the exhibits con- 
tained herein are all of the exhibits introduced and 
admitted in evidence by all parties hereto through 
said trial, and all the rulings of the Court on the 
questions of law presented and that the exceptions 
taken by the plaintiff herein were duly taken and 
allowed and that said bill of exceptions was duly 
prepared, served, filed and submitted within the 
time allowed by law, by the rules of Court as ex- 
tended by the order of this Court, duly made and 
entered herein extending plaintiff’s time in which 
to prepare and serve this bill of exceptions up to 
and including August 28, 1923. This bill of ex- 
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ceptions is now signed, sealed and settled as and 

for the bill of exceptions in the above entitled 

action and the same is hereby ordered to be made 

a part of the record in said action. 

Dated this 21 day of August 1923. 

R. 8. BEAN, 
Judge. 

IN THE DISTRICT COURT OF THE UNITED 

STATES FOR THE DISTRICT OF OREGON 
The Mohawk Rubber Company of New York, Inc., 

a corporation, Plaintiff, 

VS. 

Edgar J. Munnell and Arthur J. Sherrill, indi- 
vidually and as co-partners doing business under 
the firm name and style of Munnell & Sherrill, 
Defendants. 

No. L-8946. 
Petition for Writ of Error 

To the Honorable Robert S. Bean, Judge of the 
District Court aforesaid: 

Now comes The Mohawk Rubber Company, a 
corporation, organized under the laws of the State 
of New York, the plaintiff above named, and re- 
spectfully shows that on the 20th day of June, 
1923, a final judgment was entered in the above 
entitled Court and cause against your petitioner, 
the plaintiff herein and in favor of the defendants 
above named, adjudging that the plaintiff take 
nothing by this action and awarding defendants 
costs in the sum of $25.55. 
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And your petitioner feeling himself aggrieved 
by said judgment, in which judgment and proceed- 
ings had prior thereto in this cause certain errors 
were committed to the prejudice of the plaintiff, 
all of which more fully appears from the assign- 
ment of errors filed herewith, petitions the Court 
for an order allowing petitioner to prosecute a 
Writ of Error to the Circuit Court of Appeals of 
the United States for the Ninth Circuit. 

WHEREFORE, your petitioner prays that a 
Writ of Error do issue to the said Circuit Court 
of Appeals for the Ninth Circuit for the correction 
of the errors complained of and set forth in the 
assignment of errors filed herewith be allowed and 
that an order be made fixing the amount of secur- 
ity to be given by Plaintiff in Error conditioned as 
the law directs and that a transcript of the record, 
proceedings and papers in this cause, duly authen- 
ticated may be sent to said Circuit Court of Ap- 
peals. 

Dated August 21, 1923. 

5. J. BISCHOFF, 
Attorney for Plaintiff and Petitioner. 

Due service of the within Petition is hereby ad- 
mitted and accepted this 22nd day of August, 1923, 
by receiving a duly certified copy thereof. 

CAKE AND CAKE, 
L. A. LILJEQVIST. 
U.S. DISTRICT COURT, DISTRICT OF OREGON 
Filed Aug. 21, 1928. 
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IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF OREGON 
The Mohawk Rubber Co. of New York, Ine, a 
corporation, Plaintiff, 

Vs. 

Edgar J. Munnell and Arthur J. Sherrill, partners 
doing business under the firm name and style 
of Munnell & Sherrill, Defendants. 

No. L-8946. 


Assignment of Errors 

Comes now the plaintiff above named, appearing 
herein by Beach & Simon and §S. J. Bischoff, its 
attorneys, and says that the judgment entered in 
the above entitled Court and cause in favor of the 
defendants and against the plaintiff on June 20, 
1923, is erroneous and against the just rights of 
the plaintiff, and that error was committed by the 
Court in the trial of the said cause, in the entry of 
judgment and the proceedings had and taken there- 
after in the following respects, to wit: 

I. 

The evidence in the record is insufficient to 
support the verdict rendered in favor of the de- 
fendants and the judgment entered thereon in that, 
first, there is no evidence that W. G. Fitzgerald 
(the person with whom defendants claimed to have 
made the contracts set forth in their answer as 
defenses to plaintiff’s cause of action) had authority 
to make and bind the plaintiff by said contracts; 
second, there is no evidence in the record to estab- 
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lish the contracts set forth in defendants’ answer, 
and third, the contracts attempted to be estab- 
lished by defendants are at variance from the con- 
tracts set forth in the answer. 


IT. 

The Court erred in overruling plaintiff’s motion 
for the direction of a verdict in its favor, made at 
the close of the taking of all of the evidence, for 
the reason that plaintiff’s causes of action wer: 
undisputed and there was no evidence in the record 
to establish the defenses set forth in defendants’ 
answer in that, first, there is no evidence that W. G. 
Fitzgerald (the person with whom defendants 
claimed to have made the contracts set forth in 
their answer as defenses to plaintiff’s causes of 
action) had authority to make and bind the plain- 
tiff by said contracts; second, there is no evidence 
in the record to establish the contracts set forth in 
defendants’ answer, and third, the contracts at- 
tempted to be established by defendants are at 
variance from the contracts set forth in the 
answer. 

III. 

The Court erred in admitting testimony of con- 
versations with W. G. Fitzgerald, and evidence of 
contracts alleged to have been made with him be- 
cause there was no evidence in the record estab- 
iishing the scope of Fitzgerald’s authority to bind 
the plaintiff. 
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IV. 

The Court erred in denying plaintiff’s motion to 
set aside the verdict and judgment thereon and to 
grant a new trial, which motion was based upon 
the following grounds: 

1. Misconduct of counsel for defendants in 
bringing to the attention of the jury on numerous 
occasions prejudicial matter after the Court had 
repeatedly ruled that such matters were immate- 
rial and not within the issues. 

2. Insufficiency of the evidence to support the 
verdict and the judgment entered thereon. 

WHEREFORE the said plaintiff and plaintiff in 
error prays that the judgment of said Court be 
reversed with directions that judgment be entered 
in favor of the plaintiff for the relief prayed for 
in the complaint. 

S. J. BISCHOFF, 
Attorney for Plaintiff. 


Due service of the within Assignment of Errors 
is hereby admitted and accepted, this 22nd day of 
August, 1923, by receiving a duly certified copy 
thereof. : 

CAKE AND CAKE, 
L. A. LILJEQVIST. 
U.S. DISTRICT COURT, DISTRICT OF OREGON 

Filed Aug. 21, 1923. 

G. H. MARSH, Clerk. 
IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF OREGON 
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The Mohawk Rubber Company of New York, Inc., 

a corporation, Plaintiff, 
VS. 

Edgar J. Munnell and Arthur J. Sherrill, indi- 
vidually and as co-partners doing business under 
the firm name and style of Munnell & Sherrill, 
Defendants. 

No. L-8946. 
Order Allowing Writ of Error 
This 21st day of August, 1923, came the plaintiff 
by its attorneys and filed herein and presented to 
the Court its petition praying for the allowance of 

a Writ of Error, and filed therewith an assignment 

of errors intended to be urged by it, praying also 

that a transcript of the record, proceedings and 
papers upon which the judgment herein was ren- 
dered, duly authenticated, may be sent to the United 

States Circuit Court of Appeals for the Ninth Cir- 

cuit, and that such other and further proceedings 

may be had which may be proper in the premises, 
it is 

ORDERED that the Writ of Error be and the 
same hereby is allowed and the Clerk of this Court 
is hereby directed to issue such Writ of Error and 
it is further 

ORDERED that the bond to be filed by plaintiff 
be fixed in the sum of $500.00. 

R. 8S. BEAN, 
Judge. 


Due service of the within order is hereby ad- 
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mitted and accepted, this 21st day of August, 1923, 
by receiving a duly certified copy thereof. 
CAKE AND CAKE, 
L. A. LILJEQVIST. 

U.S. DISTRICT COURT, DISTRICT OF OREGON 
Filed Aug. 21, 1923. 

G. H. MARSH, Clerk. 

IN THE DISTRICT COURT OF THE UNITED 

STATES FOR THE DISTRICT OF OREGON 

The Mohawk Rubber Company of New York, Inc., 

a corporation, Plaintiff, 
Vs. 

Edgar J. Munnell and Arthur J. Sherrill, partners 
under the firm name and style of Munnell & 
Sherrill, Defendants. 

L-8946. 
Bond 
KNOW ALL MEN BY THESE PRESENTS: 

That The Mohawk Rubber Company of New York, 

Ine., a corporation, plaintiff in the above entitled 

action, as Principal, and THE UNITED STATES 

FIDELITY & GUARANTY CO. OF BALTIMORE, 

MARYLAND, a corporation, duly organized and 

existing under and by virtue of the laws of the State 

of Maryland, and as such corporation authorized 
to do business, and doing business in the State of 

Oregon, as Surety, are held and firmly bound unto 

Edgar J. Munnell & Arthur J. Sherrill, partners 

under the firm name and style of Munnell & Sher- 

rill, defendants in the above entitled action, in the 
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sum of $500.00, to be paid unto said defendants, 
their administrators, executors or assigns, and for 
the payment of which sum well and truly to be 
made we bind ourselves and each of us, and our 
and each of our successors and assigns, jointly and 
severally, firmly by these presents. 

SEALED with our seals, and dated this 21 day 
of August, 1923. 

WHEREAS, the said plaintiff in the above en- 
titled action has prosecuted or is about to prose- 
cute a writ of error to the United States Circuit 
Court of Appeals for the Ninth Circuit to reverse 
the judgment rendered and entered in the above 
entitled Court and cause on the 20th day of June, 
1923, which said judgment is hereby referred to 
and made a part hereof, 

NOW THEREFORE, the condition of this obli- 
gation is such that if said plaintiff in the above 
entitled action shall prosecute its said writ of 
error to effect and answer all damages and costs 
if it fails to make said writ of error good, then 
this obligation shall be void, otherwise the same 
shall be and remain in full force and effect. 

THE MOHAWK RUBBER COMPANY, a corpor- 

ation, 

By 8. J. BISCHOFF, 

One of its Attorneys. 

THE UNITED STATES FIDELITY & GUAR- 

ANTY CO., OF BALTIMORE, MARYLAND, 
By H. WESTENFELDER, 

Its Attorney-in-Fact. 
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Approved this 21 day of August, 1923. 
R. S. BEAN, 
Judge. 
Due service of the within Bond is hereby ad- 
mitted and accepted, this 21 day of August, 1923, 
by receiving a duly certified copy thereof. 
CAKE & CAKE, 
L. A. LILJEQVIST. 

U.S. DISTRICT COURT, DISTRICT OF OREGON 
Filed Aug. 21, 1923. 

G. H. MARSH, Clerk. 

IN THE UNITED STATES CIRCUIT COURT OF 

APPEALS FOR THE NINTH DISTRICT 

The Mohawk Rubber Company of New York, Inc., 
a corporation, Plaintiff in Error, 

vs. 

Edgar J. Munnell and Arthur J. Sherrill, indi- 
vidually and as copartners doing business under 
the firm name and style of Munnell & Sherrill, 
Defendant in Error. ‘ 


Writ of Error 

THE UNITED STATES OF AMERICA, ss. 

THE PRESIDENT OF THE UNITED STATES 

OF AMERICA. 

To the Judge of the District Court of the United 

States for the District of Oregon: 
GREETING: 

Because in the records and proceedings, as also 
in the rendition of the judgment of a plea which is 
in the District Court before the Honorable Robert 
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S. Bean, one of you, bet:.een The Mohawk Rubber 
Company of Ney York, Inc., a corporation, Plain- 
tiff and Plaintiff in Error, and Edgar J. Munnell 
and Arthur J. Sherrill, individually and as co-part- 
ners doing business under the firm name and style 
of Munnell & Sherrill, Defendant in Error, a mani- 
fest error hath happened to the great damage of 
the said Plaintiff in Error, as by complaint doth 
appear; and we, being willing that error, if any 
hath been, should be duly corrected, and full and 
speedy justice done to the parties aforesaid, and, 
in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to 
the United States Circuit Court of Appeals for the 
Ninth Circuit, together with this writ, so that you 
have the same at San Francisco, California, within 
thirty days from the date hereof, in the said Cir- 
cuit Court of Appeals to be then and there held; 
that the record and proceedings aforesaid, being 
then and there inspected, the said Circuit Court of 
Appeals may cause further to be done therein to 
correct that error, what of right and according to 
the laws and customs of the United States ge Amer- 
ica should be done. 

WITNESS the HONORABLE WILLIAM HOW- 
ARD TAFT, Chief Justice of the Supreme Court of 
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the United States, this 21st day of August, 1923. 

(Seal) 

G. H. MARSH, 

Clerk of the District Court of the United 
States for the District of Oregon. 

By F. L. BUCK, Deputy. 

Service of the above writ of error made this 
21st day of August, 1923, upon the District Court 
of the United States for the District of Oregon by 
filing with me as Clerk of said Court a duly certi- 
fied copy of said writ of error, 

G. H. MARSH, 

Clerk of the District Court of the United 
States for the District of Oregon. 
By F. L. BUCK, 

Chief Deputy. 

Original filed August 21st, 1923. 

G. H. MARSH, 
Clerk of the United States District Court, 
District of Oregon. 
By F. L. BUCK, 
Chief Deputy Clerk. 
Citation on Writ of Error 
UNITED STATES OF AMERICA, 
District of Oregon, SS. 

To Edgar J. Munnell and Arthur J. Sherrill, 
individually and as co-partners doing business under 
the firm name and style of Munnell & Sherrill, de- 
fendants—Greeting: 

You are hereby cited and admonished to be and 


Edgar T. Munnell and Arthur J. Sherrill 553 


appear before the United States Circuit Court of 
Appeals for the Ninth Circuit, at San Francisco, 
California, within thirty days from the date hereof, 
pursuant to a writ of error filed in the Clerk’s 
office of the District Court of the United States 
for the District of Oregon, wherein The Mohawk 
Rubber Company of New York, Inc., a corporation, 
is plaintiff in error and you are defendant in error, 
to show cause, if any there be, why the judgment 
in the said writ of error mentioned should not be 
corrected and speedy justice should not be done to 
the parties in that behalf. 

Given under my hand, at Portland, in said Dis- 
trict, this 21st day of August, in the year of our 
Lord, one thousand, nine hundred and twenty-three. 

R. 8. BEAN, 
Judge. 

Due and timely service of the within citation is 
hereby admitted and accepted this 27th day of 
August, 1928, by receiving a duly certified copy 
thereof. 

CAKE & CAKE and 
L. A. LILJEQVIST, 
Attorneys for Defendants. 

Due and timely service of the writ of error in 
the within entitled proceeding is hereby admitted 
and accepted this 27th day of August, 1923, by re- 
ceiving a duly certified copy thereof. 

CAKE & CAKE and 
L. A. LILJEQVIST, 
Attorneys for Defendants. 


554 The Mohawk Rubber Co. vs. 


IN THE DISTRICT COURT OE THE UNIRED 
STATES FOR THE DISTRICT OF OREGON 
The Mohawk Rubber Co, of New York, Inc., a cor- 

poration, Plaintiff, 
VS. 

Edgar J. Munnell and Arthur J. Sherrill, partners 
under the firm name and style of Munnell & 
Sherrill, Defendants. 

No. L-8946. 

Praecipe for Transcript of Record on Writ of Error 

To G. H. Marsh, Esq., Clerk of the District Court 
of the United States for the District of Oregon: 
Please prepare, certify and transmit to the 

United States Circuit Court of Appeals for the 

Ninth Circuit, transcript of record on writ of 

error, which shall consist of copies of the follow- 

Mae: 

Complaint. 

Answer. 

Reply. 

Bill of Exceptions. 

Verdict. 

Judgment. 

Motion for a new trial. 

Affidavit in support of motion for a new 

tial 
9. Affidavit in opposition to motion for a new 
trial. 

10. Opinion of Judge R. S. Bean, on motion de- 

nying motion for a new trial. 
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11. Order denying motion for a new trial. 

12. Petition for Writ of Error. 

13. Assignment of errors. 

14. Order allowing Writ of Error. 

15. Writ of Error. 

16. Citation. 

17. This Praecipe. 

Dated this 21 day of August, 1923. 

S. J. BISCHOFF, 
Attorney for Plaintiff. 

Due service of the within Praecipe is hereby 
admitted and accepted, this 21st day of August, 

1923, by receiving a duly certified copy thereof. 

CAKE & CAKE, 
L. A. LILJEQVIST. 

U. 8. DISTRICT COURT, DISTRICT OF OREGON 
Filed Aug. 21, 1923. 

G. H. MARSH, Clerk. 

IN THE DISTRICT COURT OF THE UNITED 

STATES FOR THE DISTRICT OF OREGON 

The Mohawk Rubber Company, Inc., a corporation, 

Plaintiff in Error, 
vs. 

Edgar J. Munnell and Arthur J. Sherrill, indi- 
vidually and as co-partners doing business under 
the firm name and style of Munnell & Sherrill, 
Defendants in Error. 

Stipulation fer Certification 
It is hereby stipulated by and between the re- 
spective parties hereto by and through their respec- 


556 The Mohawk Rubber Co. vs. 


tive attorneys, that the transcript of the record on 
the writ of error in the above entitled cause, shall 
consist of the complaint, answer, reply, verdict, 
judgment, bill of exceptions including all of the 
evidence taken upon the trial of the cause and all 
of the exhibits offered and received in evidence, 
motion for a new trial, affidavit in support of mo- 
tion for a new trial, affidavit in opposition to mo- 
tion for a new trial, opinion of Judge Bean on 
motion for a new trial, order denying motion for 
a new trial, order extending time to prepare, serve 
and file bill of exceptions, petition for writ of error, 
assignment of errors, order allowing writ of error, 
bond on writ of error, writ of error, citation, prae- 
eipe for transcript of record and this stipulation; 
that the plaintiff in error may cause the said trans- 
cript of record to be printed under its own super- 
vision instead of under the supervision of the Clerk 
of the Circuit Court of Appeals of the United States 
for the Ninth Circuit and when so printed the said 
transcript of the record shall be submitted to the 
Clerk of the District Court of the United States 
for the District of Oregon, for his certificate certi- 
fying that said transcript is a true transcript of 
the record in the above entitled cause, and that the 
said Clerk shall certify that said printed transcript 
is a true and correct transcript of the entire record 
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without comparison thereof with the original 
record. 

Dated August 28th, 1923. 

CAKE & CAKE and 
L. A. LILJEQVIST, 
Attorneys for Plaintiff in Error. 
S. J. BISCHOFF, 
Attorney for Defendants in Error. 
Filed August 28, 1923. 
Clerk’s Certificate 

The Attorneys for the respective parties to the 
within proceedings having stipulated that the 
within printed transcript of record as prepared, 
compared and tendered to me for certification by 
the attorneys for the plaintiff in error, is a true 
transcript of the record in this cause and that I 
shall certify the same without comparison, 

Now therefore in accordance with said stipula- 
tion I, G. H. Marsh, Clerk of the United States 
District Court for the District of Oregon, do hereby 
atiheed fee the eT dee of Record 
upon writ of error in the case in which The Mo- 
hawk Rubber Company, Inc., a corporation, is 
plaintiff and plaintiff in error and Edgar J. Mun- 
nell and Arthur J. Sherrill individually and as co- 
partners doing business under the firm name and 
style of Munnell & Sherrill, are the defendants and 
defendants in error, is a full true and correct trans- 
exipt of the record, and proceedings had in this 
court in said cause as the same appear of record 
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and on file in my office and in my custody, the 


same—havine—beerr Compared by the-atterneys_tfor 
plaintiff in-errer, 

And I further certify that the fee for certify- 
ing to the within transcript the sum Obtealey fere.crrl 
has been paid by plaintiff in error. 

In testimony whereof I have hereunto set my 
hand and affixed the seal of said court at Portland 
in said District this....22.7" day of Wedaeher ai 
123: 


( deat ) AG, Nees, ee se 


